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EXECUTIVE SUMMARY
INTRODUCTION: GENESIS OF THE ABA’S DEATH PENALTY ASSESSMENTS PROJECT

Fairness and accuracy together form the foundation of the American criminal justice
system. As the United States Supreme Court has recognized, these goals are particularly
important in cases in which the death penalty is sought. Our system cannot claim to
provide due process or protect the innocent unless it provides a fair and accurate system
for every person who faces the death penalty.

Over the course of the past thirty years, the American Bar Association (ABA) has
become increasingly concerned that capital jurisdictions too often provide neither fairness
nor accuracy in the administration of the death penalty. In response to this concern, on
February 3, 1997, the ABA called for a nationwide moratorium on executions until
serious flaws in the system are identified and eliminated. The ABA wurges capital
jurisdictions to (1) ensure that death penalty cases are administered fairly and impartially,
in accordance with due process, and (2) minimize the risk that innocent persons may be
executed.

In the autumn of 2001, the ABA, through the Section of Individual Rights and
Responsibilities, created the Death Penalty Moratorium Implementation Project (the
Project). The Project collects and monitors data on domestic and international death
penalty developments; conducts analyses of governmental and judicial responses to death
penalty administration issues; publishes periodic reports; encourages lawyers and bar
associations to press for moratoriums and reforms in their jurisdictions; convenes
conferences to discuss issues relevant to the death penalty; and encourages state
government leaders to establish moratoriums, undertake detailed examinations of capital
punishment laws and processes, and implement reforms.

To assist the majority of capital jurisdictions that have not yet conducted comprehensive
examinations of their death penalty systems, the Project decided in February 2003 to
examine several U.S. jurisdictions’ death penalty systems and preliminarily determine the
extent to which they achieve fairness and provide due process. In addition to the Ohio
assessment, the Project has released state assessments of Alabama, Arizona, Florida
Georgia, Indiana, and Tennessee. In the future, it plans to release an additional report in
Pennsylvania. The assessments are not designed to replace the comprehensive state-
funded studies necessary in capital jurisdictions, but instead are intended to highlight
individual state systems’ successes and inadequacies.

All of these assessments of state law and practice use as a benchmark the protocols set
out in the ABA Section of Individual Rights and Responsibilities’ 2001 publication,
Death without Justice: A Guide for Examining the Administration of the Death Penalty in
the United States (the Protocols). While the Protocols are not intended to cover
exhaustively all aspects of the death penalty, they do cover seven key aspects of death
penalty administration: defense services, procedural restrictions and limitations on state
post-conviction and federal habeas corpus proceedings, clemency proceedings, jury
instructions, an independent judiciary, racial and ethnic minorities, and mental retardation



and mental illness. Additionally, the Project added five new areas to be reviewed as part
of the assessments: preservation and testing of DNA evidence, identification and
interrogation procedures, crime laboratories and medical examiners, prosecutors, and the
direct appeal process.

Each assessment has been or is being conducted by a state-based assessment team. The
teams are comprised or have access to current or former judges, state legislators, current
or former prosecutors, current or former defense attorneys, active state bar association
leaders, law school professors, and anyone else whom the Project felt was necessary.
Team members are not required to support or oppose the death penalty or a moratorium
on executions.

The state assessment teams are responsible for collecting and analyzing various laws,
rules, procedures, standards, and guidelines relating to the administration of the death
penalty. In an effort to guide the teams’ research, the Project created an Assessment
Guide that detailed the data to be collected. The Assessment Guide includes sections on
the following: (1) death-row demographics, DNA testing, and the location, testing, and
preservation of biological evidence; (2) law enforcement tools and techniques; (3) crime
laboratories and medical examiners; (4) prosecutors; (5) defense services during trial,
appeal, and state post-conviction and clemency proceedings; (6) direct appeal and the
unitary appeal process; (7) state post-conviction relief proceedings; (8) clemency; (9) jury
instructions; (10) judicial independence; (11) racial and ethnic minorities; and (12)
mental retardation and mental illness.

The assessment findings of each team provide information on how state death penalty
systems are functioning in design and practice and are intended to serve as the bases from
which states can launch comprehensive self-examinations. Because capital punishment is
the law in each of the assessment states and because the ABA takes no position on the
death penalty per se, the assessment teams focused exclusively on capital punishment
laws and processes and did not consider whether states, as a matter of morality,
philosophy, or penological theory, should have the death penalty.

This executive summary consists of a summary of the findings and proposals of the Ohio
Death Penalty Assessment Team. The body of this report sets out these findings and
proposals in more detail. The Project and the Ohio Death Penalty Assessment Team have
attempted to describe as accurately as possible information relevant to the Ohio death
penalty. The Project would appreciate notification of any errors or omissions in this
report so that they may be corrected in any future reprints.

Despite the diversity of backgrounds and perspectives among the members of the Ohio
Death Penalty Assessment Team, and although some members disagree with particular
recommendations contained in the assessment report, the team believes that the body of
recommendations as a whole would, if implemented, significantly improve Ohio’s capital
punishment system.
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II. HIGHLIGHTS OF THE REPORT
A. Overview of the Ohio Death Penalty Assessment Team’s Work and Views

To assess fairness and accuracy in Ohio’s death penalty system, the Ohio Death Penalty
Assessment Team' researched the twelve issues that the American Bar Association
identified as central to the analysis of the fairness and accuracy of a state’s capital
punishment system: (1) collection, preservation, and testing of DNA and other types of
evidence; (2) law enforcement identifications and interrogations; (3) crime laboratories
and medical examiner offices; (4) prosecutorial professionalism; (5) defense services; (6)
the direct appeal process; (7) state post-conviction proceedings; (8) clemency; (9) jury
instructions; (10) judicial independence; (11) racial and ethnic minorities; and (12)
mental retardation and mental illness.” The Ohio Death Penalty Assessment Report
devotes a chapter to each of these issues, which follow a preliminary chapter on Ohio
death penalty law (for a total of 13 chapters). Each of the issue chapters begins with a
discussion of the relevant law and then reaches conclusions about the extent to which the
State of Ohio complies with the ABA Recommendations.

The Ohio Death Penalty Assessment Team notes that many of the problems discussed in
this executive summary and in more detail throughout this report transcend the death
penalty system. Additionally, it appears that the cost of a capital case far exceeds the cost
of a case seeking a life sentence. The Ohio Death Penalty Assessment Team is concerned
that the necessary expenditure of resources on capital cases affects the system’s ability to
render justice in non-capital cases and recommends that a study be conducted on this
issue.

The Team has concluded that the State of Ohio fails to comply or is only in partial
compliance with many of these recommendations and that many of these shortcomings
are substantial. More specifically, the Team is convinced that there is a need to improve
the fairness and accuracy in Ohio’s death penalty system. The next section highlights the
most pertinent findings of the Team and is followed by a summary of its
recommendations and observations.

B. Areas for Reform

The Ohio Death Penalty Assessment Team has identified a number of areas in which
Ohio’s death penalty system falls short in the effort to afford every capital defendant fair
and accurate procedures. While we have identified a series of individual problems within
Ohio’s death penalty system, we caution that their harms are cumulative. The capital
system has many interconnected moving parts; problems in one area can undermine

' The membership of the Ohio Death Penalty Assessment Team is included infra on pp. 3-5 of the Ohio

Death Penalty Assessment Report.
This report is not intended to cover all aspects of Ohio’s capital punishment system and, as a result, it
does not address a number of important issues.
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sound procedures in others. With that in mind, the Ohio Death Penalty Assessment Team
views the following problem areas as most in need of reform:”

Inadequate Procedures to Protect the Innocent (see Chapters 2, 3, and 4) —
Since 1973, the State of Ohio has exonerated five death row inmates and at
least one additional person with strong claims of innocence remains on death
row. Despite these exonerations, the State of Ohio has not implemented a
number of requirements that would make the conviction of an innocent person
much less likely, including requiring the preservation of biological evidence
for as long as the defendant remains incarcerated, requiring that crime
laboratories and law enforcement agencies be certified by nationally
recognized certification organizations, requiring the audio or videotaping of
all interrogations in potentially capital cases, and implementing lineup
procedures that protect against incorrect eyewitness identifications.
Inadequate Access to Experts and Investigators (see Chapter 6) — Access to
proper expert and investigative resources is crucial in capital cases, but many
capital defendants in Ohio are denied these necessary resources.

Inadequate Qualification Standards for Defense Counsel (see Chapter 6 and
8) — Although the State of Ohio provides indigent defendants with counsel at
trial, on direct appeal, and in state post-conviction proceedings, the State falls
short of the requirements set out in the ABA Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases for trial and
appellate attorneys. In fact, while the State of Ohio requires counsel to be
certified to represent indigent death row inmates in post-conviction
proceedings, it does not set forth any requirements that are specific to post-
conviction representation or any other related proceedings.

Insufficient Compensation for Defense Counsel Representing Indigent
Capital Defendants and Death-Row Inmates (see Chapters 6 and 8) — In at
least some instances, attorneys handling capital cases and appeals are not fully
compensated at a rate and for all of the necessary services commensurate with
the provision of high quality legal representation. The Office of the Ohio
Public Defender sets the statewide maximum hourly rate and case fee cap, but
each county is authorized to and does set its own reimbursement amounts and
requirements.  These limits have the potential to dissuade the most
experienced and qualified attorneys from taking capital cases and may
preclude those attorneys who do take these cases from having the funds
necessary to present a vigorous defense.

Inadequate Appellate Review of Claims of Error (see Chapter 7) — Appellate
review of claims of error are vital to a properly functioning capital system, yet
the State of Ohio maintains an overly strict application of waiver standards,
overuses the harmless error standard of review, and engages in summary
review of issues presented to the court.

Lack of Meaningful Proportionality Review of Death Sentences (see Chapter
7) — Death sentences should be reserved for the very worst offenses and

3

importance.

The ordering of this list follows the progression of the report and is not a ranking in terms of
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offenders; however, the Ohio Supreme Court does not engage in a meaningful
comparison of death-eligible and death-imposed cases to ensure that similar
defendants who commit similar crimes are receiving proportional sentences.

e Virtually Nonexistent Discovery Provisions in State Post-conviction (see
Chapter 8) —Despite the fact that prior to obtaining an evidentiary hearing in
state post-conviction a death-sentenced inmate must allege all available
grounds for relief and state the specific facts that support those grounds for
relief, the State of Ohio denies petitioners access to the discovery procedures
necessary to develop those claims. This is exacerbated by the fact that Ohio
statutes and case law prohibit a petitioner from using the public records laws
to obtain materials in support of post-conviction claims in spite of the fact that
anyone else, including reporters, can and do obtain these documents. The
impact of the lack of discovery in state post-conviction proceedings is
exacerbated by the limited discovery often provided at trial.

e Racial Disparities in Ohio’s Capital Sentencing (see Chapter 12) — The Ohio
Commission on Racial Fairness recognized that “[a] perpetrator is
geometrically more likely to end up on death row if the homicide victim is
white rather than black. The implication of race in this gross disparity is not
simply explained away and demands thorough examination, analysis and
study until a satisfactory explanation emerges which eliminates race as the
cause for these widely divergent numbers.”* Despite these statements, the
State of Ohio has not further studied the issue of racial bias in capital
sentencing or implemented reforms designed to help eliminate the impact of
race on capital sentencing. The racial and geographic disparity study
conducted as part of this assessment confirms the existence of racial bias in
the State of Ohio’s capital system, finding that those who kill Whites are 3.8
times more likely to receive a death sentence than those who kill Blacks.

e Geographic Disparities in Ohio’s Capital Sentencing (see Chapter 12) — The
Associated Press reported that 8% of people charged with a capital crime were
sentenced to death in Cuyahoga County, but 43% of those charged in
Hamilton County received a death sentence. The racial and geographic
disparity study conducted as part of this assessment confirms the existence of
geographic bias in the State of Ohio’s capital system, finding that the chances
of a death sentence in Hamilton County are 2.7 times higher than in the rest of
the state, 3.7 times higher than in Cuyahoga County, and 6.2 times higher than
in Franklin County.

e Death Sentences Imposed and Carried Out on People with Severe Mental
Disability (see Chapter 13) — The State of Ohio has a significant number of
people with severe mental disabilities on death row, some of whom were
disabled at the time of the offense and others of whom became seriously ill
after conviction and sentence.

C. Ohio Death Penalty Assessment Team Recommendations

4 OHIO COMMISSION ON RACIAL FAIRNESS, THE REPORT OF THE OHIO COMMISSION ON RACIAL FAIRNESS

37-38 (1999), available at http://www.sconet.state.oh.us/publications/fairness/fairness.pdf (last visited
Sept. 13, 2007).



Although a perfect system is unfortunately not possible, the following recommendations
would improve Ohio’s death penalty proceedings significantly. Our recommendations
seek to ensure fairness at all stages, while emphasizing the importance of resolving
important issues during the earliest possible stage of the process. In addition to endorsing
the recommendations found throughout this report, the Ohio Death Penalty Assessment
Team makes the following recommendations:”

(1)

)

©)

4

©)

(6)

(7

The State of Ohio should require that all biological evidence be preserved
in all potentially capital cases for as long as the defendant remains
incarcerated.

The State of Ohio should require all law enforcement agencies to
videotape the entirety of custodial interrogations in homicide cases at
police precincts, courthouses, detention centers, or other places where
suspects are held for questioning, or, where videotaping is impractical,
audiotape the entirety of the custodial interrogation.

The State of Ohio should implement mandatory lineup procedures,
utilizing national best practices, to protect against incorrect eyewitness
identifications.

The Governor of Ohio should create a commission, with the power to
conduct investigations, hold hearings, and test evidence, to review claims
of factual innocence in capital cases. This sort of commission, which
would supplement the clemency process, is necessary, in large part
because current procedural defaults and inadequate lawyering have
prevented claims of factual innocence from receiving full judicial
consideration and the clemency process currently is not equipped to
handle them.

The State of Ohio should adopt increased attorney qualification and
monitoring procedures for capital attorneys at trial and on appeal and
qualification standards for capital attorneys in state post-conviction and
any other related proceedings so that they are consistent with the ABA
Guidelines for the Appointment and Performance of Defense Counsel in
Death Penalty Cases (ABA Guidelines).

In order to protect against arbitrariness in capital sentencing, the State of
Ohio should ensure proportionality in capital cases. Presently, that
protection is lacking, as evidenced by the documented racial and
geographic disparities in Ohio’s capital system. Because proportionality is
better achieved at the front end rather than the back end, the State of Ohio
should develop laws and procedures to eliminate these disparities and to
ensure proportionality.

The courts in the State of Ohio should more vigorously enforce the rule
requiring prosecutors to disclose to the defense all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or
mitigates punishment.

5
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(8)

©)

(10)

(1)

(12)

(13)

(14)

The State of Ohio should amend its statutes and rules to require the
appointment of separate counsel for direct appeal and state post-conviction
proceedings immediately after a judgment and sentence of death.

The State of Ohio should engage in a more thorough review of the issues
presented to the court(s) in capital appeals, relax the application of waiver
standards, and decrease the use of the harmless error standard of review.
The State of Ohio should amend its rules and statutes to allow a defendant
to engage in discovery and develop the factual basis of his/her claims prior
to filing his/her post-conviction petition. In addition, the State of Ohio
should amend its laws to allow petitioners to use the public records laws to
obtain materials in support of post-conviction claims.

The State of Ohio should create a publicly accessible database on all
potentially death-eligible murder cases. Relevant information on all
death-eligible cases should be included in the database and specifically
provided to prosecutors to assist them in making informed charging
decisions and the Ohio Supreme Court for use in ensuring proportionality.
To ensure that death is imposed only for the very worst offenses and upon
the very worst offenders, the Ohio Supreme Court should employ a more
searching sentencing review in capital cases. This review should consider
not only other death penalty cases, but also those cases in which the death
penalty could have been sought or was sought and not imposed.

In light of the limited study conducted as a part of this Assessment that
shows these problems exist, the State of Ohio should conduct and release a
comprehensive study to determine the existence or non-existence of
unacceptable disparities- racial, socio-economic, geographic, or otherwise
- in its death penalty system and provide a mechanism for ongoing study
of these factors.

The State of Ohio should adopt a law or rule excluding individuals with
serious mental disorders other than mental retardation from being
sentenced to death and/or executed.

Despite the best efforts of a multitude of principled and thoughtful actors who play roles
in the criminal justice process in the State of Ohio, our research establishes that at this
point in time, the State of Ohio cannot ensure that fairness and accuracy are the hallmark
of every case in which the death penalty is sought or imposed. Basic notions of fairness
require that all participants in the criminal justice system ensure that the ultimate penalty
of death is reserved for only the very worst offenses and defendants. It is therefore the
conclusion of the members of the Ohio Death Penalty Assessment Team® that the State of
Ohio should impose a temporary suspension of executions until such time as the State is
able to appropriately address the issues and recommendations throughout this Report, and
in particular the Executive Summary.

III. SUMMARY OF THE REPORT

6

Judge Michael Merz and Geoffrey Mearns abstained from voting on whether a temporary suspension

of executions should be imposed or not.
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Chapter One: An Overview of Ohio’s Death Penalty System

In this chapter, we examined the demographics of Ohio’s death row, the statutory
evolution of Ohio’s death penalty scheme, and the progression of an ordinary death
penalty case through Ohio’s death penalty system from arrest to execution.

Chapter Two: Collection, Preservation and Testing of DNA and Other Types of Evidence

DNA testing has proved to be a useful law enforcement tool to establish guilt as well as
innocence. The availability and utility of DNA testing, however, depends on the state’s
laws and on its law enforcement agencies’ policies and procedures concerning the
collection, preservation, and testing of biological evidence. In this chapter, we examined
Ohio’s laws, procedures, and practices concerning not only DNA testing, but also the
collection and preservation of all forms of biological evidence, and we assessed whether
Ohio complies with the ABA’s policies on the collection, preservation, and testing of
DNA and other types of evidence.

A summary of Ohio’s overall compliance with the ABA’s policies on the collection,
preservation, and testing of DNA and other types of evidence is illustrated in the
following chart.’

7 Where necessary, the recommendations contained in this chart and all subsequent charts were

condensed to accommodate spatial concerns. The condensed recommendations are not substantively
different from the recommendations contained in the “Analysis” section of each chapter.
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Collection, Preservation, and Testing of
DNA and Other Types of Evidence

: In Partially in Not in Insufficient Not
Compliance . ; . . -
P Compliance | Compliance® | Compliance | Informationto | Applicable
Determine
Recommendation Statewide
Compliance

Recommendation #1: The State should
preserve all biological evidence for as long X
as the defendant remains incarcerated.
Recommendation #2: Defendants and
inmates should have access to biological
evidence, upon request, and be able to seek X
appropriate relief notwithstanding any other
provision of the law.

Recommendation #3: Law enforcement
agencies should establish and enforce X
written procedures and policies governing
the preservation of biological evidence.
Recommendation #4: Law enforcement
agencies should provide training and
disciplinary procedures to ensure that X
investigative personnel are prepared and
accountable for their performance.
Recommendation #5: The state should
ensure that adequate opportunity exists for X
citizens and investigative personnel to report
misconduct in investigations.

Recommendation #6: The state should
provide adequate funding to ensure the X
proper preservation and testing of biological
evidence.

The State of Ohio does not statutorily require the preservation of biological evidence,
except in the limited circumstance that a post-conviction DNA test has been requested
and granted. In that situation, the samples must be preserved during the death-sentenced
inmate’s incarceration and for at least twenty-four months after his/her execution.
Despite this limited exception, biological evidence could be destroyed before a post-
conviction motion requesting DNA testing has been filed and granted or after such a
motion requesting testing has been denied.

While the State of Ohio does not require the preservation of all physical evidence for the
entire period of incarceration, it does allow defendants to (1) obtain physical evidence for
DNA testing during pre-trial discovery; and (2) seek post-conviction DNA testing.
However, strict procedural requirements and various restrictions have the potential to

¥ Given that a majority of the ABA’s recommendations are composed of several parts, we used the term

“partially in compliance” to refer to instances in which the State of Ohio meets a portion, but not all, of the
recommendation. This definition applies to all subsequent charts contained in this Executive Summary.

’ In this publication, the Project and the Assessment Team have attempted to note as accurately as
possible information relevant to the Ohio death penalty. The Project would welcome notification of any
omissions or errors in this report so that they may be corrected in any future reprints.
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preclude inmates from successfully filing and obtaining a hearing on a post-conviction
motion for DNA testing and from receiving post-conviction DNA testing. For example,
the court may reject an application for testing if it finds that the applicant does not meet
one or more of the requirements for accepting an application, including if the court finds
that there is not a scientifically sufficient amount of biological material or the biological
material is so degraded as to make DNA testing impracticable or the biological sample is
so minute that performing DNA testing would create a risk of consuming the whole
sample.

Even in cases in which DNA testing is granted, the forensic services offered by Ohio’s
Bureau of Criminal Identification and Investigation (BCI) are somewhat limited. For
example, BCI crime laboratories do not perform the more discriminating and exacting
methods of DNA testing, such as Mitochondrial DNA testing of hair without roots or Y-
Chromosome STR testing, both of which are especially effective for obtaining conclusive
DNA profiles from old, degraded biological samples.

Based on this information, the State of Ohio should at a minimum adopt the Ohio Death
Penalty Assessment Team’s recommendation, previously discussed on page vi of the
Executive Summary, that a law be passed requiring that all biological evidence be
preserved in all potentially capital cases for as long as the defendant remains
incarcerated.

Chapter Three: Law Enforcement Identifications and Interrogations

Eyewitness misidentification and false confessions are two of the leading causes of
wrongful convictions. In order to reduce the number of convictions of innocent persons
and to ensure the integrity of the criminal justice process, the rate of eyewitness
misidentifications and of false confessions must be reduced. In this chapter, we reviewed
Ohio’s laws, procedures, and practices on law enforcement identifications and
interrogations and assessed whether they comply with the ABA’s policies on law
enforcement identifications and interrogations.

A summary of Ohio’s overall compliance with the ABA’s policies on law enforcement
identifications and interrogations is illustrated in the following chart.



Law Enforcement Identifications and Interrogations

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to Determine
Statewide
Compliance

Not
Applicable

Recommendation #1: Law enforcement agencies
should adopt guidelines for conducting lineups and
photospreads in a manner that maximizes their likely
accuracy. Every set of guidelines should address at
least the subjects, and should incorporate at least the
social scientific teachings and best practices, set forth
in the ABA’s Best Practices for Promoting the
Accuracy of Eyewitness Identification Procedures.

X

Recommendation #2: Law enforcement officers and
prosecutors should receive periodic training on how
to implement the guidelines for conducting lineups
and photospreads, and training on non-suggestive
techniques for interviewing witnesses.

Recommendation #3: Law enforcement agencies
and prosecutors’ offices should periodically update
the guidelines for conducting lineups and
photospreads to incorporate advances in social
scientific research and in the continuing lessons of
practical experience.

Recommendation #4: Law enforcement agencies
should videotape the entirety of custodial
interrogations at police precincts, courthouses,
detention centers, or other places where suspects are
held for questioning, or, where videotaping is
impractical, audiotape the entirety of such custodial
interrogations

Recommendation #5: The state should ensure
adequate funding to ensure proper development,
implementation, and updating of policies and
procedures  relating to  identifications  and
interrogations.

Recommendation #6: Courts should have the
discretion to allow a properly qualified expert to
testify both pre-trial and at trial on the factors
affecting eyewitness accuracy.

Recommendation #7: Whenever there has been an
identification of the defendant prior to trial, and
identity is a central issue in a case tried before a jury,
courts should use a specific instruction, tailored to
the needs of the individual case, explaining the
factors to be considered in gauging lineup accuracy.

We commend the State of Ohio for taking certain measures that likely reduce the risk of

inaccurate eyewitness identifications and false confessions.

For example, law

enforcement officers in Ohio are required to complete a basic training course of 558
hours, which includes instruction on interviews and interrogations, as well as on line-ups.
Furthermore, courts have the discretion to admit expert testimony regarding the accuracy

of eyewitness identifications.
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In addition to these statewide measures, at least nineteen law enforcement agencies in
Ohio regularly record some or all custodial interrogations in an effort to protect against
false or coerced confessions.

Despite these measures, the State of Ohio does not require law enforcement agencies to
adopt procedures governing identifications and interrogations.  Although modern
technology makes recording these important events easy and inexpensive, many police
agencies do not record them.

Based on this information, the State of Ohio should at a minimum adopt the Ohio Death
Penalty Assessment Team’s recommendation, previously discussed on page vi of the
Executive Summary, that all law enforcement agencies be required to videotape the
entirety of custodial interrogation in homicide cases at police precincts, courthouses,
detention centers, or other places where suspects are held for questioning, or, where
videotaping is impractical, to audiotape the entirety of the custodial interrogation. The
State of Ohio should also implement mandatory lineup procedures, utilizing national best
practices, to protect against incorrect eyewitness identifications.

Chapter Four: Crime Laboratories and Medical Examiner Offices

With courts’ increased reliance on forensic evidence and the questionable validity and
reliability of recent tests performed at a number of unaccredited and accredited crime
laboratories across the nation, the importance of crime laboratory and medical examiner
office accreditation, forensic and medical examiner certification, and adequate funding of
these laboratories and offices cannot be overstated. In this chapter, we examined these
issues as they pertain to Ohio and assessed whether Ohio’s laws, procedures, and
practices comply with the ABA’s policies on crime laboratories and medical examiner
offices.

A summary of Ohio’s overall compliance with the ABA’s policies on crime laboratories
and medical examiner offices is illustrated in the following chart.
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Crime Laboratories and Medical Examiner Offices

. In Partially in Not in Insufficient Not
Compliance Compliance Compliaynce Compliance | Information | Applicable
to Determine
Recommendation Statewide

Compliance

Recommendation #1: Crime laboratories and

medical examiner offices should be accredited,

examiners should be certified, and procedures X

should be standardized and published to ensure

the validity, reliability, and timely analysis of

forensic evidence.

Recommendation #2: Crime laboratories and

medical examiner offices should be adequately X

funded.

Ohio law does not require crime laboratories to be accredited, but the Ohio Bureau of
Criminal Identification and Investigation (BCI) and some local crime laboratories
voluntarily have obtained accreditation. As a prerequisite for accreditation, the
accreditation program requires laboratories to take certain measures to ensure the
validity, reliability, and timely analysis of forensic evidence.

Despite these measures, however, problems have been discovered in at least one Ohio
crime laboratory. Joseph Serowik, a forensic analyst at the Cleveland Police Department,
was fired from the police department after it was revealed that he testified falsely about
hair analysis that he performed in a criminal case which led to a rape conviction and the
thirteen-year sentence of an innocent defendant. In addition to false testimony provided
by Serowik, he “was allowed to conduct hair examinations without proper education,
training, supervision, or protocols,” and Serowik’s supervisor had no expertise in hair
analysis or serology.

Serowik’s flawed techniques raised questions about the validity of his testimony in over
100 cases in which he testified since 1987. As a condition of the lawsuit settlement
brought by Michael Green, who was wrongfully convicted due to Serowik’s testimony,
the City of Cleveland agreed to review the work performed by Serowik and his
colleagues from 1987 through 2004. As of September 2007, the audit of the Cleveland
Police Department’s practices has resulted in a request for two new murder trials for
defendants whose convictions were based on faulty testimony. Furthermore, the police
laboratory now sends items for DNA testing to the BCI, rather than conducting such
testing in-house. The full report of the audit, which began in 2004, has not yet been
released. The fact that the Cleveland Police forensic laboratory is not accredited by any
nationally recognized accreditation organization underscores the need for accreditation
and procedural transparency by crime laboratories in the State.

Like crime laboratories, the State of Ohio does not require county coroner’s offices to

receive accreditation, although the Montgomery County Coroner Office in Dayton, Ohio;
the Hamilton County Coroner Office in Cincinnati, Ohio; and the Summit County
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Medical Examiner’s Office in Akron, Ohio all have received voluntary accreditation
through the National Association of Medical Examiners (NAME) and the Office of the
Cuyahoga County Coroner is accredited through the American Board of Forensic
Toxicology (ABFT). In addition, all newly-elected coroners are required to receive
sixteen hours of continuing education prior to commencing office and all coroners, once
in office, are required to complete thirty-two hours of continuing education over the
course of his/her four-year term of office.

Chapter Five: Prosecutorial Professionalism

The prosecutor plays a critical role in the criminal justice system. The character, quality,
and efficiency of the whole system is shaped in great measure by the manner in which the
prosecutor exercises his/her broad discretionary powers, especially in capital cases, where
prosecutors have enormous discretion deciding whether or not to seek the death penalty.

In this chapter, we examined Ohio’s laws, procedures, and practices relevant to
prosecutorial professionalism and assessed whether they comply with the ABA’s policies

on prosecutorial professionalism.

A summary of Ohio’s overall compliance with the ABA’s policies on prosecutorial
professionalism is illustrated in the following chart.
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Prosecutorial Professionalism

Compliance

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information

Not
Applicable

to
Determine
Statewide
Compliance

Recommendation

Recommendation #1: Each prosecutor’s office
should have written polices governing the
exercise of prosecutorial discretion to ensure the X
fair, efficient, and effective enforcement of
criminal law.

Recommendation #2: Each prosecutor’s office
should establish procedures and policies for

evaluating cases that rely on eyewitness X
identification, confessions, or the testimony of
jailhouse snitches, informants, and other

witnesses who receive a benefit.
Recommendation #3: Prosecutors should fully
and timely comply with all legal, professional,
and ethical obligations to disclose to the defense
information, documents, and tangible objects and X
should permit reasonable inspection, copying,
testing, and photographing of such disclosed
documents and tangible objects.
Recommendation #4: Each jurisdiction should
establish policies and procedures to ensure that
prosecutors and others under the control or
direction of prosecutors who engage in
misconduct of any kind are appropriately X
disciplined, that any such misconduct is disclosed
to the criminal defendant in whose case it
occurred, and that the prejudicial impact of any
such misconduct is remedied.

Recommendation #5: Prosecutors should ensure
that law enforcement agencies, laboratories, and
other experts under their direction or control are X
aware of and comply with their obligation to
inform prosecutors about potentially exculpatory
or mitigating evidence.

Recommendation #6: The jurisdiction should
provide funds for the effective training,
professional ~ development, and continuing X
education of all members of the prosecution
team, including training relevant to capital

prosecutions.

The State of Ohio does not require prosecuting attorneys’ offices to establish policies on
the exercise of prosecutorial discretion. We recognize, however, the State of Ohio has
taken certain measures to promote the fair, efficient, and effective enforcement of
criminal law, such as:

e The Ohio Supreme Court has adopted the Ohio Rules of Professional

Conduct, which requires prosecutors to, among other things, disclose to the
defense all evidence or information known to the prosecutor that tends to
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negate the guilt of the accused or mitigates the offense, and, in connection
with sentencing, disclose to the defense and to the tribunal all unprivileged
information known to the prosecutor;

e The Ohio Supreme Court holds prosecutors responsible for disclosing not only
evidence of which he/she is aware, but also favorable evidence known to
others acting on the government’s behalf;

e A Prosecuting Attorneys Association exists in Ohio to serve the needs of
prosecutors by promoting “the study of law, the diffusion of knowledge, and
the continuing education of its members.”

Based on this information, the State of Ohio should, at a minimum, adopt the Ohio Death
Penalty Assessment Team’s recommendation, previously discussed on page vi-vii of the
Executive Summary, that the courts in the State of Ohio more vigorously enforce the rule
requiring prosecutors to disclose to the defense all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates punishment.

Chapter Six: Defense Services

Effective capital case representation requires substantial specialized training and
experience in the complex laws and procedures that govern a capital case, as well as full
and fair compensation to the lawyers who undertake capital cases and resources for
investigators and experts. States must address counsel representation issues in a way that
will ensure that all capital defendants receive effective representation at all stages of their
cases as an integral part of a fair justice system. In this chapter, we examined Ohio’s
laws, procedures, and practices relevant to defense services and assessed whether they
comply with the ABA’s policies on defense services.

A summary of Ohio’s overall compliance with the ABA’s policies on defense services is
illustrated in the following chart.
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Defense Services

Compliance

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information

Not
Applicable

to Determine
Statewide
Compliance

Recommendation

Recommendation #1: Guideline 4.1 of the ABA
Guidelines on the Appointment and Performance
of Defense Counsel in Death Penalty Cases
(ABA Guidelines)—The Defense Team and
Supporting Services

Recommendation #3: Guideline 3.1 of the ABA
Guidelines—Designation of a Responsible
Agency

<

Recommendation #4: Guideline 9.1 of the ABA
Guidelines—Funding and Compensation

e

Recommendation #5: Guideline 8.1 of the ABA X
Guidelines—Training

Recommendation #2: Guideline 5.1 of the ABA X
Guidelines—Qualifications of Defense Counsel

Ohio’s indigent trial and appellate legal representation system consists of the Office of
the Ohio Public Defender, single county public defender offices, joint county public
defender offices, non-profit corporations, and court-appointed counsel. The work of
these offices and attorneys is supported and/or overseen by the Ohio Public Defender
Commission, county public defender commissions, and joint county public defender
commissions. The indigent defense system used in each county is determined by the
local Board of County Commissioners, although in all counties, judges have sole or
primary authority to appoint counsel. State post-conviction counsel generally is provided
by the statewide Ohio Public Defender’s Office. Together, these entities provide at least
one attorney for indigent defendants charged with or convicted of a capital offense at
every stage of the legal proceedings, except for clemency. While the State of Ohio does
not provide for counsel to be appointed in clemency proceedings, however, the federal
courts have held that federal habeas counsel may represent the defendant in clemency
proceedings.

Although the provision of counsel throughout these important proceedings is to be
commended, the system nonetheless falls short of complying with the ABA Guidelines for
the Appointment and Performance of Defense Counsel in Death Penalty Cases (ABA
Guidelines) for a number of reasons:

e The State of Ohio does not vest in one statewide independent appointing authority
the responsibility for training, selecting, and monitoring attorneys who represent
indigent individuals charged with or convicted of a capital felony;

e Ohio law does not contain any specific qualification or training requirements for
attorneys representing death row inmates in state post-conviction or related
proceedings; and
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e The State of Ohio requires only twelve hours of training, professional
development, and continuing legal education every two years to be eligible for
appointment as a defense attorney and no training for other members of the
defense team involved in capital cases; and

Based on this information, the State of Ohio should, at a minimum, adopt the Ohio Death
Penalty Assessment Team’s recommendations, previously discussed on page vi-vii of the
Executive Summary, to:

(1) Adopt increased attorney qualification and monitoring procedures for
capital attorneys at trial and on appeal and qualification standards for
capital attorneys in state post-conviction and any related proceedings so
that they are consistent with the ABA Guidelines.

(2) Amend its statutes and rules to require the appointment of separate
counsel for direct appeal and state post-conviction proceedings
immediately after a judgment and sentence of death.

Chapter Seven: Direct Appeal Process

The direct appeal process in capital cases is designed to correct any errors in the trial
court’s findings of fact and law and to determine whether the trial court’s actions during
the guilt/innocence and penalty phases of the trial were improper. One important
function of appellate review is to ensure that death sentences are not imposed arbitrarily,
or based on improper biases. Meaningful comparative proportionality review, the
process through which a sentence of death is compared with sentences imposed on
similarly situated defendants to ensure that the sentence is not disproportionate, is the
prime method to prevent arbitrariness and bias at sentencing. In this chapter, we
examined Ohio’s laws, procedures, and practices relevant to the direct appeal process and
assessed whether they comply with the ABA’s policies on the direct appeal process.

A summary of Ohio’s overall compliance with the ABA’s policies on the direct appeal
process is illustrated in the following chart.
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Direct Appeal Process

: In Partially in Not in Insufficient Not
Compliance . . . - -
P Compliance [ Compliance | Compliance | Information | Applicable
to
Recommendation Determine
Statewide
Compliance

Recommendation #1: In order to (1) ensure that
the death penalty is being administered in a
rational, non-arbitrary manner, (2) provide a
check on broad prosecutorial discretion, and (3)
prevent discrimination from playing a role in the
capital decision making process, direct appeals X
courts should engage in  meaningful
proportionality review that includes cases in
which a death sentence was imposed, cases in
which the death penalty was sought but not
imposed, and cases in which the death penalty
could have been sought but was not.

The Ohio Revised Code requires the court(s) on direct appeal to “review and
independently weigh all of the facts and other evidence disclosed in the record in the case
and consider the offense and the offender to determine whether the aggravating
circumstances the offender was found guilty of committing outweigh the mitigating
factors in the case, and whether the sentence of death is appropriate.”'® In determining
whether the sentence of death is appropriate, the court(s) “shall consider whether the
sentence is excessive or disproportionate to the penalty imposed in similar cases.”"!

Given that the State of Ohio generally limits its proportionality review to cases in which
the death penalty was actually imposed, the meaningfulness of the Ohio Supreme Court’s
review is questionable. While the Ohio Supreme Court has reviewed over 250 death-
imposed cases since proportionality review was required, it has never vacated a death
sentence on this ground.

Based on this information, the State of Ohio should at a minimum adopt the Ohio Death
Penalty Assessment Team’s recommendation, previously discussed on page vii of the
Executive Summary, to:

(1) Ensure proportionality in capital cases. Presently, that protection is
lacking, as evidenced by the documented racial and geographic disparities
in Ohio’s capital system. Because proportionality is better achieved at the
front end rather than the back end, the State of Ohio should develop laws
and procedures to eliminate these disparities and to ensure proportionality;

(2) Employ a more searching sentencing review in capital cases. This review
should consider not only other death penalty cases, but also those cases in

1 OHIO REV. CODE § 2929.05(A) (West 2007).
.

X1X




which the death penalty could have been sought or was sought and not
imposed;

3) Create a publicly accessible database on all potentially death-eligible
murder cases. Relevant information on all death-eligible cases should be
included in the database and specifically provided to prosecutors to assist
them in making informed charging decisions and the Ohio Supreme Court
for use in ensuring proportionality; and

(4) Engage in a more thorough review of the issues presented to the court(s)
in capital appeals, relax the application of waiver standards, and decrease
the use of the harmless error standard of review.

Chapter Eight: State Post-Conviction Proceedings

The importance of state post-conviction proceedings to the fair administration of justice
in capital cases cannot be overstated. Because many capital defendants receive
inadequate counsel at trial and on appeal, discovery in criminal trials is rather limited,
and some constitutional violations are unknown or cannot be litigated at trial or on direct
appeal, so that state post-conviction proceedings often provide the first real opportunity
to establish meritorious constitutional claims. For this reason, all post-conviction
proceedings should be conducted in a manner designed to permit the adequate
development and judicial consideration of all claims. In this chapter, we examined Ohio’s
laws, procedures, and practices relevant to state post-conviction proceedings and assessed
whether they comply with the ABA’s policies on state post-conviction.

A summary of Ohio’s overall compliance with the ABA’s policies on state post-
conviction proceedings is illustrated in the following chart.
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State Post-Conviction Proceedings

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to
Determine
Statewide
Compliance

Not
Applicable

Recommendation #1: All post-conviction
proceedings at the trial court level should be
conducted in a manner designed to permit adequate
development and judicial consideration of all claims.
Trial courts should not expedite post-conviction
proceedings unfairly; if necessary, courts should stay
executions to permit full and deliberate consideration
of claims. Courts should exercise independent
judgment in deciding cases, making findings of fact
and conclusions of law only after fully and carefully
considering the evidence and the applicable law.

Recommendation #2: The state should provide
meaningful discovery in post-conviction proceedings.
Where courts have discretion to permit such
discovery, the discretion should be exercised to ensure
full discovery.

Recommendation #3: Trial judges should provide
sufficient time for discovery and should not curtail
discovery as a means of expiditing the proceedings.

Recommendation #4: When deciding post-conviction
claims on appeal, state appellate courts should address
explicitly the issues of fact and law raised by the
claims and should issue opinions that fully explain the
bases for disposititions of claims.

Recommendation #5: On the initial state post-
conviction application, state post-conviction courts
should apply a “knowing, understanding and
voluntary” standard for waivers of claims of
constitutional error not preserved properly at trial or
on appeal.

Recommendation #6: When deciding post-conviction
claims on appeal, state appellate courts should apply a
“knowing, understanding and voluntary” standard for
waivers of claims of constitutional error not raised
properly at trial or on appeal and should liberally
apply a plain error rule with respect to errors of state
law in a capital case.

Recommendation #7: The state should establish post-
conviction defense organizations, similar in nature to
the capital resources centers de-funded by Congress in
1996, to represent capital defendants in state post-
conviction, federal habeas corpus, and clemency
proceedings.

Recommendation #8: The state should appoint post-
conviction defense counsel whose qualifications are
consistent with the ABA Guidelines on the
Appointment and Performance of Counsel in Death
Penalty Cases. The state should compensate
appointed counsel adequately and, as necessary,
provide sufficient funds for investigators and experts.
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State Post-Conviction Proceedings (Con’t.)

In Partially in Not in Insufficient Not
Compliance | Compliance | Compliance | Information | Applicable
to Determine
Statewide
Compliance

Compliance

Recommendation

Recommendation #9: State courts should give full
retroactive effect to U.S. Supreme Court decisions in
all proceedings, including second and successive post- X
conviction proceedings, and should consider in such
proceedings the decisions of federal appeals and
district courts.

Recommendation #10: State courts should permit
second and successive post-conviction proceedings in
capital cases where counsels’ omissions or intervening X
court decisions resulted in possibly meritorious claims
not previously being raised, factually or legally
developed, or accepted as legally valid.
Recommendation #11: In post-conviction
proceedings, state courts should apply the harmless
error standard of Chapman v. California, requiring the X
prosecution to show that a constitutional error is
harmless beyond a reasonable doubt.

Recommendation #12: During the course of a
moratorium, a “blue ribbon” commission should
undertake a review of all cases in which individuals X
have been either wrongfully convicted or wrongfully

sentenced to death and should recommend ways to
prevent such wrongful results in the future.

The State of Ohio has adopted some laws and procedures that facilitate the adequate
development and judicial consideration of post-conviction claims—for example, Ohio
law requires an automatic stay of execution throughout any initial post-conviction
proceedings and Ohio law provides a right to counsel for all indigent post-conviction
petitioners. But some laws and procedures have the opposite effect. The State of Ohio:

e Makes appointments for post-conviction counsel only when an attorney requests
that counsel be appointed. Because appointments are made only upon request, the
petitioner sometimes will receive counsel before the filing of the petition or upon
the granting of an evidentiary hearing and sometimes will not. Consequently,
while counsel and petitioner often have an opportunity to work together to fully
develop all available claims for relief and amend the petition to include all such
claims, it does not appear that this happens as a matter of course;

e Provides death-sentenced inmates only 180 days to file a post-conviction motion
after the date on which the trial transcript is filed in the Ohio Supreme Court in
the direct appeal of the judgment of conviction and sentence. While the inmate
may amend his/her petition as a matter of right before the prosecuting attorney
answers, after the state’s answer is filed, the inmate may amend the petition only
with leave of the court;

e Permits the post-conviction judge to simply adopt the findings of fact and
conclusions of law proposed by one party to the post-conviction proceeding as its
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own, which could undermine the judge’s duty to exercise independent judgment
in deciding cases;

e Has in place a problematic discovery process. While death-sentenced inmates are
required to successfully obtain an evidentiary hearing in order to partake in post-
conviction discovery, their ability to assert the well-founded post-conviction
claims necessary for an evidentiary hearing is thwarted because petitioners are
denied access to the discovery procedures necessary to develop those claims.
This is exacerbated by the fact that Ohio statutes and case law prohibit a petitioner
from using the public records laws to obtain materials in support of post-
conviction claims and, if the petitioner does somehow obtain evidence in support
of such claims through the public records process, these records cannot be offered
as attachments in support of his/her post-conviction petition.

Based on this information, the State of Ohio should at a minimum adopt the Ohio Death
Penalty Assessment Team’s recommendation previously discussed on pages vii of the
Executive Summary, that the State of Ohio amend its rules and statutes to allow a
defendant to engage in discovery and develop the factual basis of his/her claims prior to
submission of his/her post-conviction petition. In addition, the State should amend its
law to allow petitioners to use the public records laws to obtain materials in support of
post-conviction claims.

Chapter Nine: Clemency

Given that the clemency process is the final avenue of review available to a death-row
inmate, it is imperative that clemency decision-makers evaluate all of the factors bearing
on the appropriateness of the death sentence without regard to constraints that may limit a
court’s or jury’s decision-making. In this chapter, we reviewed Ohio’s laws, procedures,
and practices concerning the clemency process, including, but not limited to, the Ohio
Parole Board’s rules for considering and deciding petitions and inmates’ access to
counsel, and assessed whether they comply with the ABA’s policies on clemency.

A summary of Ohio’s overall compliance with the ABA’s policies on clemency is
illustrated in the following chart.
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Clemency

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to
Determine
Statewide
Compliance

Not
Applicable

Recommendation #1: The clemency decision
making process should not assume that the courts
have reached the merits on all issues bearing on the
death sentence in a given case; decisions should be
based upon an independent consideration of facts and
circumstances.

X

Recommendation #2: The clemency decision
making process should take into account all factors
that might lead the decision maker to conclude that
death is not the appropriate punishment.

Recommendation #3: Clemency decision makers
should consider any pattern of racial or geographic
disparity in carrying out the death penalty in the
jurisdiction, including the exclusion of racial
minorities from the jury panels that convicted and
sentenced the death-row inmate.

Recommendation #4: Clemency decision-makers
should consider the inmate’s mental retardation,
mental illness, or mental competency, if applicable,
the inmate’s age at the time of the offense, and any
evidence of lingering doubt about the inmate’s guilt.

Recommendation #5: Clemency decision-makers
should consider an inmate’s possible rehabilitation or
performance of positive acts while on death row.

Recommendation #6: Death-row inmates should be
represented by counsel and such counsel should have
qualifications consistent with the ABA Guidelines on
the Appointment and Performance of Counsel in
Death Penalty Cases.

Recommendation #7: Prior to clemency hearings,
counsel should be entitled to compensation, access to
investigative and expert resources and provided with
sufficient time to develop claims and to rebut the
State’s evidence.

Recommendation #8: Clemency proceedings should
be formally conducted in public and presided over by
the Governor or other officials involved in making
the determination.

Recommendation #9: If two or more individuals are
responsible for clemency decisions or for making
recommendations to clemency decision makers, their
decisions or recommendations should be made only
after in-person meetings with petitioners.

Recommendation #10: Clemency decision-makers
should be fully educated and should encourage public
education about clemency powers and limitations on
the judicial system’s ability to grant relief under
circumstances that might warrant grants of clemency.

Recommendation #11: To the maximum extent
possible, clemency determinations should be

insulated from political considerations or impacts.

XX1V




The Ohio Constitution gives the Governor the exclusive authority to grant reprieves,
commutations, and pardons for all offenses, including capital crimes, except treason and
impeachment. Additionally, the Ohio Parole Board (Board) assists the Governor by
making pardon, clemency, reprieve, and remission recommendations. While the Board
has a set of procedures to be followed in death penalty cases, the process the Board and
the Governor follow in considering clemency for death row inmates is largely undefined;
for example:

e The Board is responsible for conducting an investigation into death penalty cases
in preparation for the clemency hearing, but the scope of this investigation is not
delineated in the Ohio Rev. Code or the Department of Rehabilitation and
Correction’s Death Penalty Clemency Procedure;

e Neither the Ohio Rev. Code nor the Death Penalty Clemency Procedure require or
recommend that the Board consider any specific factors when assessing a death-
sentenced inmate’s eligibility for clemency; and

e Nothing requires the Governor to consider the Board’s clemency recommendation
and accompanying report or to consider any specific factors when assessing a
death-sentenced inmate’s clemency petition.

Not only is the clemency process largely undefined, but parts of the clemency application
process also are problematic. For example, the State of Ohio does not provide for the
appointment of counsel to indigent inmates petitioning for clemency.

Based on this information, the State of Ohio should at a minimum adopt the Ohio Death
Penalty Assessment Team’s recommendation previously discussed on page vi of the
Executive Summary, that the Governor of Ohio create a commission, with the power to
conduct investigations, hold hearings, and test evidence to review claims of factual
innocence in capital cases. This sort of commission, which would supplement the
clemency process, is necessary, in large part because current procedural defaults and
inadequate lawyering have prevented claims of factual innocence from receiving full
judicial consideration and the clemency process currently is not equipped to handle them.

Chapter Ten: Capital Jury Instructions

Due to the complexities inherent in capital proceedings, trial judges must present fully
and accurately, through jury instructions, the applicable law to be followed and the
“awesome responsibility” of deciding whether another person will live or die. Often,
however, jury instructions are poorly written and poorly conveyed, which confuses the
jury about the applicable law and the extent of their responsibilities. In this chapter, we
reviewed Ohio’s laws, procedures, and practices on capital jury instructions and assessed
whether they comply with the ABA’s policies on capital jury instructions.

A summary of Ohio’s overall compliance with the ABA’s policies on capital jury
instructions is illustrated in the following chart.
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Capital Jury Instructions

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to
Determine
Statewide
Compliance

Not
Applicable

Recommendation #1: Jurisdictions should work
with attorneys, judges, linguists, social scientists,
psychologists and jurors to evaluate the extent to
which jurors understand instructions, revise the
instructions as necessary to ensure that jurors
understand applicable law, and monitor the extent
to which jurors understand revised instructions to
permit further revision as necessary.

Recommendation #2: Jurors should receive
written copies of court instructions to consult
while the court is instructing them and while
conducting deliberations.

Recommendation #3: Trial courts should
respond meaningfully to jurors’ requests for
clarification of instructions by explaining the
legal concepts at issue and meanings of words
that may have different meanings in everyday
usage and, where appropriate, by directly
answering jurors’ questions about applicable law.

Recommendation #4: Trial courts should
instruct jurors clearly on available alternative
punishments and should, upon the defendant’s
request during the sentencing phase, permit
parole officials or other knowledgeable witnesses
to testify about parole practices in the state to
clarify jurors’ understanding of alternative
sentences.

Recommendation #5: Trial courts should
instruct jurors that a juror may return a life
sentence, even in the absence of any mitigating
factor and even where an aggravating factor has
been established beyond a reasonable doubt, if
the juror does not believe that the defendant
should receive the death penalty.

Recommendation #6: Trial courts should
instruct jurors that residual doubt about the
defendant’s guilt is a mitigating factor.
Jurisdictions should implement Model Penal
Code section 210.3(1)(f), under which residual
doubt concerning the defendant’s guilt would, by
law, require a sentence less than death.

Recommendation #7: In states where it is
applicable, trial courts should make clear in jury
instructions that the weighing process for

considering aggravating and mitigating factors
should not be conducted by determining whether
there are a greater number of aggravating factors
than mitigating factors.
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The State of Ohio has suggested pattern jury instructions covering the sentencing phase
of a capital trial. These instructions are informative: they include, for example,
definitions of mitigating and aggravating circumstances. Despite this, there are still
problems. For example:

e While a myriad of studies have found that jurors provided with written court
instructions pose fewer questions during deliberations, express less confusion
about the instructions, use less time trying to decipher the meaning of the
instructions, and spend less time inappropriately applying the law, and while
some sort of audio, electronic, written, or other recording of the jury instructions
must be made, the State of Ohio is required to reduce jury instructions to writing
only when requested by a party to the case;

e Ohio law does not require, nor do the Ohio Criminal Jury Instructions
recommend, that the court provide to the jury an explanation of the terms, “life
imprisonment without the possibility of parole,” “life imprisonment,” or “parole;”

e The State of Ohio does not require an instruction stating that the jury may impose
a life sentence if the juror does not believe that the defendant should receive the
death penalty, even in the absence of any mitigating factor and even where an
aggravating factor has been established beyond a reasonable doubt; and

e The Ohio Supreme Court has held that “residual” or “lingering doubt” is not a
mitigating circumstance and trial courts may not instruct on it.

Chapter Eleven: Judicial Independence

In some states, judicial elections, appointments, and confirmations are influenced by
consideration of judicial nominees’ or candidates’ purported views of the death penalty or
of judges’ decisions in capital cases. In addition, judges’ decisions in individual cases
sometimes are or appear to be improperly influenced by electoral pressures. This erosion
of judicial independence increases the possibility that judges will be selected, elevated,
and retained in office by a process that ignores the larger interests of justice and fairness,
and instead focuses narrowly on the issue of capital punishment, thus undermining
society’s confidence that individuals in court are guaranteed a fair hearing. In this
chapter, we reviewed Ohio’s laws, procedures, and practices on the judicial
election/appointment and decision-making processes and assessed whether they comply
with the ABA’s policies on judicial independence.

A summary of Ohio’s overall compliance with the ABA’s policies on judicial
independence is illustrated in the following chart.
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Judicial Independence

: In Partially in Not in Insufficient Not
Compliance . . . . .
P Compliance | Compliance | Compliance Informationto | Applicable
Determine
Recommendation Statewide
Compliance

Recommendation  #1: States should
examine the fairness of their judicial
election/appointment process and should X
educate the public about the importance of
judicial independence and the effect of
unfair practices on judicial independence.
Recommendation #2: A judge who has
made any promise regarding his/her
prospective decisions in capital cases that X
amounts to prejudgment should not preside
over any capital case or review any death
penalty decision in the jurisdiction.
Recommendation #3: Bar associations and
community leaders should speak out in
defense of judges who are criticized for
decisions in capital cases; bar associations
should educate the public concerning the
roles and responsibilities of judges and
lawyers in capital cases; bar associations and X
community leaders should publicly oppose
any questioning of candidates for judicial
appointment or re-appointment concerning
their decisions in capital cases; and
purported views on the death penalty or on
habeas corpus should not be litmus tests or
important factors in the selection of judges.
Recommendation #4: A judge who
observes ineffective lawyering by defense
counsel should inquire into counsel’s X
performance and, where appropriate, take
effective actions to ensure defendant
receives a proper defense.

Recommendation #5: A judge who
determines that prosecutorial misconduct or
other unfair activity has occurred during a X
capital case should take immediate action to
address the situation and to ensure the capital
proceeding is fair.

Recommendation #6: Judges should do all
within their power to ensure that defendants X
are provided with full discovery in capital

Cases.

Ohio’s partially-partisan, partially-nonpartisan judicial election format for judges,
combined with the high cost and increasingly political nature of judicial campaigns, has
called into question the fairness of the judicial election process in Ohio for several
reasons:
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e The nature of the judicial election and reelection process has the potential to
influence judges’ decisions in death penalty cases. For example, numerous judges
and judicial candidates have run advertisements touting their experience in death
penalty cases, their support for the death penalty, and their being “tough on

crime;” and

e The influx of money into Ohio judicial elections from parties that may come
before the judicial candidate has the potential to undermine the impartiality of the
judiciary. An examination of the Ohio Supreme Court by The New York Times
found that “its justices routinely sat on cases after receiving campaign
contributions from the parties involved or from groups that filed supporting briefs.

On average, they voted in favor of contributors 70 percent of the time.

Chapter Twelve: Racial and Ethnic Minorities

95 12

To eliminate the impact of race in the administration of the death penalty, the ways in
which race infects the system must be identified and strategies must be devised to root
out the discriminatory practices. In this chapter, we examined Ohio’s laws, procedures,
and practices pertaining to the treatment of racial and ethnic minorities and assessed
whether they comply with the ABA’s policies.

A summary of Ohio’s overall compliance with the ABA’s policies on racial and ethnic
minorities and the death penalty is illustrated in the following chart.

Racial and Ethnic Minorities

]

: In Partially in Not in Insufficient Not
Compliance Compliance Compliaynce Compliance | Information | Applicable
to Determine
Recommendation Statewide

Compliance

Recommendation #1: Jurisdictions should fully

investigate and evaluate the impact of racial X

discrimination in their criminal justice systems

and develop strategies that strive to eliminate it.

Recommendation #2: Jurisdictions should collect

and maintain data on the race of defendants and

victims, on the circumstances of the crime, on all

aggravating and mitigating circumstances, and on

the nature and strength of the evidence for all

potential capital cases (regardless of whether the X

case is charged, prosecuted, or disposed of as a
capital case). This data should be collected and
maintained with respect to every stage of the
criminal justice process, from reporting of the
crime through execution of the sentence.

12

2006.
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Racial and Ethnic Minorities (Con’t.)

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information to
Determine
Statewide
Compliance

Not
Applicable

Recommendation #3: Jurisdictions should
collect and review all valid studies already
undertaken to determine the impact of racial
discrimination on the administration of the
death penalty and should identify and carry
out any additional studies that would help
determine discriminatory impacts on capital
cases. In conducting new studies, states
should collect data by race for any aspect of
the death penalty in which race could be a
factor.

Recommendation #4: Where patterns of
racial discrimination are found in any phase
of the death penalty administration,
jurisdictions should develop, in consultation
with legal scholars, practitioners, and other
appropriate experts, effective remedial and
prevention strategies to address the
discrimination.

Recommendation #5: Jurisdictions should
adopt legislation explicitly stating that no
person shall be put to death in accordance
with a sentence sought or imposed as a
result of the race of the defendant or the race
of the victim. To enforce this law,
jurisdictions should permit defendants and
inmates to establish prima facie cases of
discrimination based upon proof that their
cases are part of established racially
discriminatory patterns. If a prima facie
case is established, the state should have the
burden of rebutting it by substantial
evidence.

Recommendation #6: Jurisdictions should
develop and implement educational
programs applicable to all parts of the
criminal justice system to stress that race
should not be a factor in any aspect of death
penalty administration. To ensure that such
programs are effective, jurisdictions also
should impose meaningful sanctions against
any state actor found to have acted on the
basis of race in a capital case.

Recommendation #7: Defense counsel
should be trained to identify and develop
racial discrimination claims in capital cases.
Jurisdictions also should ensure that defense
counsel are trained to identify biased jurors
during voir dire.
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Racial and Ethnic Minorities (Con’t.)

: In Partially in Not in Insufficient Not
Compliance . . . A .
P Compliance | Compliance | Compliance Information to Applicable
Determine
Recommendation Statewide
Compliance

Recommendation #8: Jurisdictions should
require jury instructions indicating that it is
improper to consider any racial factors in X
their decision making and that they should

report any evidence of racial discrimination
in jury deliberations.

Recommendation #9: Jurisdictions should
ensure that judges recuse themselves from
capital cases when any party in a given case X
establishes a reasonable basis for concluding

that the judge’s decision making could be
affected by racially discriminatory factors.

Recommendation #10: States should permit
defendants or inmates to raise directly
claims of racial discrimination in the
imposition of death sentences at any stage of
judicial proceedings, notwithstanding any X
procedural rule that otherwise might bar

such claims, unless the state proves in a
given case that a defendant or inmate has
knowingly and intelligently waived the
claim.

The State of Ohio has taken some steps to explore the impact of race on Ohio’s criminal
justice system, but has not yet done so in a comprehensive manner.

In 1993, the Ohio Supreme Court and the Ohio Bar Association established the Ohio
Commission on Racial Fairness (Commission) to (1) study “every aspect of the state
court system and the legal profession to ascertain the manner in which African-
Americans, Hispanics, Native Americans, and Asian-Americans are perceived and treated
as parties, victims, lawyers, judges, and employees;” (2) determine “public perception of
fairness or lack of fairness in the judicial system and legal profession;” and (3) make
“recommendations on needed reforms and remedial programs.”'> The Commission
found that “many of Ohio’s citizens, particularly its minority citizens, harbor serious
reservations about the ability of Ohio’s current legal system to be fair and even-handed in
its treatment of all of the state’s residents regardless of race”'* and was convinced that
regardless of the findings contained in any empirical data it collected, recommendations
were needed to address the perceptions of Ohio’s citizens.

Furthermore, the Commission recognized that “[a] perpetrator is geometrically more
likely to end up on death row if the homicide victim is white rather than black. The

3 RACIAL FAIRNESS IMPLEMENTATION TASK FORCE, ACTION PLAN (2002), available at

http://www.sconet.state.oh.us/publications/fairness/Action-Plan-dev.pdf (last visited Sept. 13, 2007).
14
Id. at 3.
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implication of race in this gross disparity is not simply explained away and demands
thorough examination, analysis and study until a satisfactory explanation emerges which
eliminates race as the cause for these widely divergent numbers.”'> “Intended or not,
disparate end results suggest that, when laws are drafted in such a way that they target
certain minority communities for enforcement, and combine with arrest policies focusing
on those same communities, and are then joined with sentencing guidelines, practices and
policies that have devastating impacts on those exact same minority groups, a legitimate
grievance is identified which demands redress, if fundamental fairness is to be
obtained. '®

The Commission made a series of recommendations covering the entire justice system,
including, but not limited to, the following:

(1) The Supreme Court should establish an implementation task force on
racial bias in the legal profession;

(2) The implementation task force should develop an anti-racism workshop
curriculum to be implemented by the Ohio Judicial College, the Ohio State
Bar Association, and the Ohio Continuing Legal Education Institute as an
annual workshop offered to attorneys, judges, and courthouse personnel,

3) The Ohio Supreme Court should require racial diversity education for
jurors and for lawyers;

(4) All groups and organizations involved in the criminal justice system
should engage in a continuing process of study and discussion with the
objective of identifying and eradicating race based attitudes and practices;

(%) Statistical data as to race should be maintained in connection with
sentences in all criminal cases;

(6) Law enforcement agencies should maintain statistical data as to race in
connection with all arrests;

(7) The public defenders’ offices should be expanded and upgraded to ensure
equity between the prosecutorial function and defense function; and

(8) A Sentencing Commission should be established, as recommended by the
Governor’s Committee on Prison and Jail Crowding, to research and
review sentencing patterns in Ohio courts.

In 2000, the Ohio Supreme Court created the Racial Fairness Implementation Task Force
(Task Force) to develop a plan to implement the recommendations of the Ohio
Commission on Racial Fairness. In its 2002 final report, the Task Force noted the
importance of addressing the fundamental and perceived fairness in the criminal justice
system, recognizing that “[i]n order to maximize the effectiveness of the criminal justice
system, it is vitally important that all participants continue to work on continuous quality
improvement — to make improvements in both the fairness and the perception of fairness
of the system.”'”  The Task Force’s plan to implement the Commission’s
recommendations included, but was not limited to, the following:

15
16

Id. at 37-38 (footnotes omitted).
Id. at 43-44 (footnotes omitted).
17

Id.
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(1) Two hours of anti-racism/diversity training be added to the continuing
legal education requirement for judges and attorneys for each reporting
cycle;

(2) The Supreme Court facilitate research to determine whether and to what
extent there is minority under-representation in Ohio state courts;

3) The Supreme Court of Ohio offer continuing legal education courses for
lawyers and judges with the aim of eradicating race-based attitudes and
practices through the justice system;

(4) The Supreme Court of Ohio ensure that statistical data regarding race is
maintained in connection with sentences in all criminal cases;

(%) Law enforcement agencies should be encouraged to continue or begin to
implement the collection of statistical data about race in connection with
all arrests and stops; and

(6) The Supreme Court of Ohio should engage a person/entity with the
necessary skill and experience to design methodologies for collecting data
on race at all relevant stages of the criminal justice system, and to monitor
its compilation.

To date, these recommendations have not been implemented.

Neither of the State’s efforts have studied the administration of the death penalty or
resulted in the implementation of any remedial or preventative changes to alleviate
perceived or actual racial and ethnic bias in death penalty proceedings.

Because the State of Ohio has not conducted a study designed to determine whether racial
bias exists in Ohio’s capital punishment system, the full extent of the issue cannot be
known, nor can steps to develop new strategies to eliminate the role of race in capital
sentencing be fully implemented.

Based on this information, the State of Ohio should at a minimum adopt the Ohio Death
Penalty Assessment Team’s recommendation, previously discussed on page vii of the
Executive Summary, to conduct and release a comprehensive study to determine the
existence or non-existence of unacceptable disparities--racial, socio-economic,
geographic, or otherwise--in its death penalty system, and provide a mechanism for
ongoing study of these factors.

Chapter Thirteen: Mental Retardation and Mental Illness

In Atkins v. Virginia, 536 U.S. 304 (2002), the United States Supreme Court held that it is
unconstitutional to execute offenders with mental retardation. This holding, however,
does not guarantee that individuals with mental retardation will not be executed, as each
state has the authority to make its own rules for determining whether a capital defendant
is mentally retarded. In this chapter, we reviewed Ohio’s laws, procedures, and practices
pertaining to mental retardation in connection with the death penalty and assessed
whether they comply with the ABA’s policy on mental retardation and the death penalty.
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A summary of Ohio’s overall compliance with the ABA’s policies on mental retardation

is illustrated in the following chart.

Mental Retardation

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to Determine
Statewide
Compliance

Not
Applicable

Recommendation #1: Jurisdictionsshould bar the
execution of individuals who have mental
retardation, as defined by the American
Association on Mental Retardation. Whether the
definition is satisfied in a particular case should
be based upon a clinical judgment, not solely
upon a legislatively prescribed IQ measure, and
judges and counsel should be trained to apply the
law fully and fairly. No IQ maximum lower than
75 should be imposed in this regard. Testing used
in arriving at this judgment need not have been
performed prior to the crime.

Recommendation #2: All actors in the criminal
justice system should be trained to recognize
mental retardation in capital defendants and death-
row inmates.

Recommendation #3: The jurisdiction should
have in place policies that ensure that persons who
may have mental retardation are represented by
attorneys who fully appreciate the significance of
their client’s mental limitations. These attorneys
should have training sufficient to assist them in
recognizing mental retardation in their clients and
understanding its possible impact on their clients’
ability to assist with their defense, on the validity
of their “confessions” (where applicable) and on
their eligibility for capital punishment. These
attorneys should also have sufficient funds and
resources (including access to appropriate experts,
social workers and investigators) to determine
accurately and prove the mental capacities and
adaptive skill deficiencies of a defendant who
counsel believes may have mental retardation.

Recommendation #4: For cases commencing
after Atkins v. Virginia or the state’s ban on the
execution of the mentally retarded (the earlier of
the two), the determination of whether a defendant
has mental retardation should occur as early as
possible in criminal proceedings, preferably prior
to the guilt/innocence phase of a trial and certainly
before the penalty stage of a trial.
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Mental Retardation (Con’t.)

Compliance

In

Partially in
Compliance

Not in
Compliance

Insufficient

Information

to Determine
Statewide

Not
Applicable

Recommendation

\ Comp”ance

Compliance

Recommendation #5: The burden of disproving
mental retardation should be placed on the
prosecution, where the defense has presented a
substantial showing that the defendant may have
mental retardation. If, instead, the burden of proof
is placed on the defense, its burden should be
limited to proof by a preponderance of the
evidence.

Recommendation #6:

During
investigations and interrogations, special steps
should be taken to ensure that the Miranda rights
of a mentally retarded person are sufficiently
protected and that false, coerced, or garbled
confessions are not obtained or used.

police

Recommendation #7: The jurisdiction should
have in place mechanisms to ensure that, during
court proceedings, the rights of mentally retarded
persons are protected against “waivers” that are
the product of their mental disability.

The State of Ohio does not have a statute banning the execution of mentally retarded
offenders, but following the United States Supreme Court decision in Atkins v. Virginia,
the Ohio Supreme Court confirmed, in State v. Lott, that Ohio courts should use the
clinical definitions of mental retardation cited with approval in Atkins to assess whether a
capital defendant was mentally retarded at the time of the offense.

Ohio comports with many of the ABA recommendations in this area, including that:

e Ohio courts adhere to the American Association on Intellectual and
Developmental Disabilities (AAIDD) definition of mental retardation as “a

disability characterized by significant limitations both in intellectual functioning
and in adaptive behavior as expressed in conceptual, social, and practical adaptive
skills. This disability originates before age 18;”'®

e Ohio law allows for a determination of mental retardation as a bar to execution in
the pretrial stages; and

e While the burden of proof is on the defense to prove mental retardation, he/she is

only required to prove mental retardation at trial by a preponderance of the
evidence and in post-conviction by clear and convincing evidence.

We also reviewed Ohio’s laws, procedures, and practices pertaining to mental illness in
connection with the death penalty and assessed whether they comply with the ABA’s
policy on mental illness and the death penalty. Mental illness can affect every stage of a
capital trial. It is relevant to the defendant’s competence to stand trial; it may provide a

'8 State v. Lott, 779 N.E.2d 1011, 1013-14 (Ohio 2002).
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defense to the murder charge; and it can be the centerpiece of the mitigation case.
Conversely, when the judge, prosecutor, and jurors are misinformed about the nature of
mental illness and its relevance to the defendant’s culpability and life experience, tragic
consequences often follow for the defendant.

A summary of Ohio’s overall compliance with the ABA’s policies on mental illness is

illustrated in the following chart.

Mental IlIness

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to Determine
Statewide
Compliance

Not
Applicable

Recommendation #1: All actors in the criminal
justice system, including police officers, court
officers, prosecutors, defense attorneys, judges,
and prison authorities, should be trained to
recognize mental illness in capital defendants and
death-row inmates.

Recommendation #2: During police
investigations and interrogations, special steps
should be taken to ensure that the Miranda rights
of a mentally ill person are sufficiently protected
and that false, coerced, or garbled confessions are
not obtained or used.

Recommendation #3: The jurisdiction should
have in place policies that ensure that persons who
may have mental illness are represented by
attorneys who fully appreciate the significance of
their client’s mental disabilities. These attorneys
should have training sufficient to assist them in
recognizing mental disabilities in their clients and
understanding its possible impact on their clients’
ability to assist with their defense, on the validity
of their “confessions” (where applicable) and on
their initial or subsequent eligibility for capital
punishment. These attorneys should also have
sufficient funds and resources (including access to
appropriate  experts, social workers, and
investigators) to determine accurately and prove
the disabilities of a defendant who counsel
believes may have mental disabilities.
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Mental IlIness (Con’t.)

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to Determine
Statewide
Compliance

Not
Applicable

Recommendation #4: Prosecutors should employ,
and trial judges should appoint, mental health
experts on the basis of their qualifications and
relevant professional experience, not on the basis
of the expert's prior status as a witness for the
state. ~ Similarly, trial judges should appoint
qualified mental health experts to assist the
defense confidentially according to the needs of
the defense, not on the basis of the expert's current
or past status with the state.

Recommendation  #5:  Jurisdictions  should
provide adequate funding to permit the
employment of qualified mental health experts in
capital cases. Experts should be paid in an amount
sufficient to attract the services of those who are
well trained and who remain current in their fields.
Compensation should not place a premium on
quick and inexpensive evaluations, but rather
should be sufficient to ensure a thorough
evaluation that will uncover pathology that a
superficial or cost-saving evaluation might miss.

Recommendation #6: Jurisdictions should forbid
death sentences and executions for everyone who,
at the time of the offense, had significant
limitations in intellectual functioning and adaptive
behavior as expressed in conceptual, social, and
practical adaptive skills, resulting from mental
retardation, dementia, or a traumatic brain injury.

Recommendation #7: The jurisdiction should
forbid death sentences and executions with regard
to everyone who, at the time of the offense, had a
severe mental disorder or disability that
significantly impaired the capacity (a) to
appreciate  the nature, consequences  or
wrongfulness of one's conduct, (b) to exercise
rational judgment in relation to conduct, or (c) to
conform one's conduct to the requirements of the
law.
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Mental IlIness (Con’t.)

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to Determine
Statewide
Compliance

Not
Applicable

Recommendation #8: To the extent that a mental
disorder or disability does not preclude imposition
of the death sentence pursuant to a particular
provision of law, jury instructions should
communicate clearly that a mental disorder or
disability is a mitigating factor, not an aggravating
factor, in a capital case; that jurors should not rely
upon the factor of a mental disorder or disability to
conclude that the defendant represents a future
danger to society; and that jurors should
distinguish between the defense of insanity and the
defendant's subsequent reliance on mental disorder
or disability as a mitigating factor.

Recommendation #9: Jury instructions should
adequately communicate to jurors, where
applicable, that the defendant is receiving
medication for a mental disorder or disability, that
this affects the defendant's perceived demeanor,
and that this should not be considered in
aggravation.

Recommendation #10: The jurisdiction should
have in place mechanisms to ensure that, during
court proceedings, the rights of persons with
mental disorders or disabilities are protected
against "waivers" that are the product of a mental
disorder or disability. In particular, the
jurisdiction should allow a "next friend" acting on
a death-row inmate's behalf to initiate or pursue
available remedies to set aside the conviction or
death sentence, where the inmate wishes to forego
or terminate post-conviction proceedings but has a
mental disorder or disability that significantly
impairs his or her capacity to make a rational
decision.
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Mental IlIness (Con’t.)

Compliance

Recommendation

In
Compliance

Partially in
Compliance

Not in
Compliance

Insufficient
Information
to Determine
Statewide
Compliance

Not
Applicable

Recommendation #11: The jurisdiction should
stay post-conviction proceedings where a prisoner
under sentence of death has a mental disorder or
disability that significantly impairs his or her
capacity to understand or communicate pertinent
information, or otherwise to assist counsel, in
connection with such proceedings and the
prisoner's participation is necessary for a fair
resolution of specific claims bearing on the
validity of the conviction or death sentence. The
jurisdiction should require that the prisoner's
sentence be reduced to the sentence imposed in
capital cases when execution is not an option if
there is no significant likelihood of restoring the
prisoner's capacity to participate in post-conviction
proceedings in the foreseeable future.

Recommendation #12: The jurisdiction should

provide that a death-row inmate is not "competent"
for execution where the inmate, due to a mental
disorder or disability, has significantly impaired
capacity to understand the nature and purpose of
the punishment or to appreciate the reason for its

imposition in the inmate's own case. It should
further provide that when such a finding of
incompetence is made after challenges to the
conviction's and death sentence's validity have
been exhausted and execution has been scheduled,
the death sentence shall be reduced to the sentence
imposed in capital cases when execution is not an
option.

Recommendation #13:  Jurisdictions should
develop and disseminate—to police officers,
attorneys, judges, and other court and prison
officials—models of best practices on ways to
protect mentally ill individuals within the criminal
justice system. In developing these models,
jurisdictions should enlist the assistance of
organizations devoted to protecting the rights of
mentally ill citizens.

The State of Ohio has taken some minimal steps to protect the rights of individuals with
mental disorders or disabilities by requiring or providing the education of certain actors
in the criminal justice system about mental illness and by adopting certain relevant court

procedures.

For example, law enforcement officers receive—as part of their basic

training course—sixteen hours of training on the “special needs population,” including
information on the causes and symptoms of several mental illnesses, as well as how to
respond to a person who the officer believes to be mentally ill. Despite this, the State of
Ohio does not provide a system in which the rights of individuals with mental illness are

fully protected; for example:
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e The State of Ohio does not formally commute the death sentence upon a finding
that the inmate is permanently incompetent to proceed on factual matters
requiring the prisoner’s input;

e The State of Ohio does not provide a mechanism for “next friend” petitioners to
act on a death row inmate's behalf to initiate or pursue available remedies to set
aside the conviction or death sentence, where the inmate wishes to forego or
terminate post-conviction proceedings but has a mental disorder or disability that
significantly impairs his or her capacity to make a rational decision. This is
particularly concerning given that nearly a quarter of the individuals executed
since Ohio resumed executions in 1999--seven of the twenty-six inmates
executed in Ohio--waived either part or all of their post-conviction appeals and
effectively “volunteered” to be executed;

e While the State of Ohio permits a court to hold a competency hearing to
determine whether an inmate is competent to waive or withdraw his/her post-
conviction review, there is no constitutional or statutory entitlement to
competency to proceed with post-conviction relief and the petitioner need not be
competent to participate. Consequently, the State of Ohio does not stay post-
conviction proceedings where a death-row inmate’s mental disease or defect
impairs the inmate’s ability or capacity to understand, communicate, or otherwise
assist counsel in connection with post-conviction proceedings;

e The State of Ohio provides no statutory right to appointment of a mental health
expert in post-conviction proceedings, nor does it appear that post-conviction
courts use their discretion to appoint experts; and

e The State of Ohio does not require that jurors be specifically instructed to
distinguish between the particular defense of insanity and the defendant’s
subsequent reliance on a mental disorder or disability as a mitigating factor at
sentencing, nor does it have a pattern jury instruction on the administration of
medication to the defendant for a mental disorder or disability.

Based on this information, the State of Ohio should adopt the Ohio Death Penalty
Assessment Team’s recommendation, previously discussed on page vi-vii of the
Executive Summary, to adopt a law or rule excluding individuals with serious mental
disorders other than mental retardation from being sentenced to death and/or executed.
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INTRODUCTION
GENESIS OF THE ABA’S DEATH PENALTY ASSESSMENTS PROJECT

Fairness and accuracy together form the foundation of the American criminal justice
system. As the United States Supreme Court has recognized, these goals are particularly
important in cases in which the death penalty is sought. Our system cannot claim to
provide due process or protect the innocent unless it provides a fair and accurate system
for every person who faces the death penalty.

Over the course of the past thirty years, the American Bar Association (ABA) has
become increasingly concerned that capital jurisdictions too often provide neither fairness
nor accuracy in the administration of the death penalty. In response to this concern, on
February 3, 1997, the ABA called for a nationwide moratorium on executions until
serious flaws in the system are identified and eliminated. The ABA urges capital
jurisdictions to (1) ensure that death penalty cases are administered fairly and impartially,
in accordance with due process, and (2) minimize the risk that innocent persons may be
executed.

In the autumn of 2001, the ABA, through the Section of Individual Rights and
Responsibilities, created the Death Penalty Moratorium Implementation Project (the
Project). The Project collects and monitors data on domestic and international death
penalty developments; conducts analyses of governmental and judicial responses to death
penalty administration issues; publishes periodic reports; encourages lawyers and bar
associations to press for moratoriums and reforms in their jurisdictions; convenes
conferences to discuss issues relevant to the death penalty; and encourages state
government leaders to establish moratoriums, undertake detailed examinations of capital
punishment laws and processes, and implement reforms.

To assist the majority of capital jurisdictions that have not yet conducted comprehensive
examinations of their death penalty systems, the Project decided in February 2003 to
examine several U.S. jurisdictions’ death penalty systems and preliminarily determine the
extent to which they achieve fairness and provide due process. In addition to the Ohio
assessment, the Project has released state assessments of Alabama, Arizona, Florida
Georgia, Indiana, and Tennessee. In the future, it plans to release an additional report in
Pennsylvania. The assessments are not designed to replace the comprehensive state-
funded studies necessary in capital jurisdictions, but instead are intended to highlight
individual state systems’ successes and inadequacies.

All of these assessments of state law and practice use as a benchmark the protocols set
out in the ABA Section of Individual Rights and Responsibilities’ 2001 publication,
Death without Justice: A Guide for Examining the Administration of the Death Penalty in
the United States (the Protocols). While the Protocols are not intended to cover
exhaustively all aspects of the death penalty, they do cover seven key aspects of death
penalty administration: defense services, procedural restrictions and limitations on state
post-conviction and federal habeas corpus proceedings, clemency proceedings, jury



instructions, an independent judiciary, racial and ethnic minorities, and mental retardation
and mental illness. Additionally, the Project added five new areas to be reviewed as part
of the assessments: preservation and testing of DNA evidence, identification and
interrogation procedures, crime laboratories and medical examiners, prosecutors, and the
direct appeal process.

Each assessment has been or is being conducted by a state-based assessment team. The
teams are comprised of or have access to current or former judges, state legislators,
current or former prosecutors, current or former defense attorneys, active state bar
association leaders, law school professors, and anyone else whom the Project felt was
necessary. Team members are not required to support or oppose the death penalty or a
moratorium on executions.

The state assessment teams are responsible for collecting and analyzing various laws,
rules, procedures, standards, and guidelines relating to the administration of the death
penalty. In an effort to guide the teams’ research, the Project created an Assessment
Guide that detailed the data to be collected. The Assessment Guide includes sections on
the following: (1) death-row demographics, DNA testing, and the location, testing, and
preservation of biological evidence; (2) law enforcement tools and techniques; (3) crime
laboratories and medical examiners; (4) prosecutors; (5) defense services during trial,
appeal, and state post-conviction and clemency proceedings; (6) direct appeal and the
unitary appeal process; (7) state post-conviction relief proceedings; (8) clemency; (9) jury
instructions; (10) judicial independence; (11) racial and ethnic minorities; and (12)
mental retardation and mental illness.

The assessment findings of each team provide information on how state death penalty
systems are functioning in design and practice and are intended to serve as the bases from
which states can launch comprehensive self-examinations. Because capital punishment is
the law in each of the assessment states and because the ABA takes no position on the
death penalty per se, the assessment teams focused exclusively on capital punishment
laws and processes and did not consider whether states, as a matter of morality,
philosophy, or penological theory, should have the death penalty.

This executive summary consists of a summary of the findings and proposals of the Ohio
Death Penalty Assessment Team. The body of this report sets out these findings and
proposals in more detail. The Project and the Ohio Death Penalty Assessment Team have
attempted to describe as accurately as possible information relevant to the Ohio death
penalty. The Project would appreciate notification of any errors or omissions in this
report so that they may be corrected in any future reprints.



MEMBERS OF THE OHIO DEATH PENALTY ASSESSMENT TEAM

Phyllis Crocker, Chair of the Ohio Assessment Team, is Associate Dean of Academic
Affairs and Professor of Law at Cleveland-Marshall College of Law at Cleveland State
University. She joined the faculty in 1994 and teaches civil procedure, criminal law,
criminal procedure, and capital punishment and the law. In Spring 2004, she served as a
Visiting Professor of Law at Northeastern School of Law. Previously, Professor Crocker
spent five years as a staff attorney at the Texas Resource Center, which represents death
row inmates in state and federal post-conviction litigation. She also was an associate at
Hartunian, Futterman & Howard in Chicago, Illinois, where she specialized in complex
federal litigation, and served as a clerk for Judge Warren J. Ferguson of the United States
Court of Appeals for the Ninth Circuit. She currently serves on the Editorial Board of the
Journal of Aggression, Maltreatment and Trauma. She also has published extensively,
including: Not to Decide is to Decide: The U.S. Supreme Court's Thirty-Year Struggle
with One Case About Competency to Waive Death Penalty Appeals, 49 Wayne L. Rev.
885 (2004), Is the Death Penalty Good for Women, 4 Buff. Crim. L. Rev. 917 (2001), and
Crossing the Line: Rape-Murder and the Death Penalty, 26 Ohio N.U. L. Rev. 689
(2000). She received her B.A from Yale University and her J.D. from Northeastern
University School of Law.

Mark Godsey is a Professor of Law and Faculty Director of the Lois and Richard
Rosenthal Institute for Justice/Ohio Innocence Project at the University of Cincinnati
College of Law. In this position, Mr. Godsey is an active criminal litigator. He
previously taught at Northern Kentucky University College of Law and served as the
Faculty Supervisor to the Kentucky Innocence Project. Previously, he served as an
Assistant United States Attorney for the Southern District of New York, practiced civil
litigation and white collar criminal defense at Jones, Day, Reavis and Pogue, and clerked
for Chief Judge Monroe G. McKay of the United States Court of Appeals for the Tenth
Circuit. Mr. Godsey received his B.S. from Northwestern University and his J.D. from
The Ohio State University College of Law.

Margery Malkin Koosed is the Aileen McMurray Trusler Professor of Law for Public
Service at the University of Akron School of Law. Professor Koosed teaches criminal
law, administration of criminal justice, and seminars in criminal process and capital
punishment litigation. Professor Koosed previously served as Coordinator of the
Appellate Review/Legal Clinical Program at the University of Akron and was a Visiting
Professor at Case Western Reserve University School of Law. Her scholarly articles
have included: The Proposed Innocence Protection Act Won't - Unless it Also Curbs
Mistaken Eyewitness Identifications, 63 Ohio St. L.J. 263 (2002), Averting Mistaken
Executions by Adopting the Model Penal Code Exclusion of Death in the Presence of
Lingering Doubt, 21 N. I1l. U. L. Rev. 41 (2001), and On Seeking and Reseeking Death in
Ohio, 46 Clev.-Marshall L. Rev. 268 (1998). She also has served as the coordinator for
the Ohio Death Penalty Task Force, as a Commissioner on the State Public Defender
Commission, as Chair of the State Public Defender Commission's Committee on Capital
Defense Counsel Qualifications, as Acting Judge of the South Euclid Municipal Court,
and as a member of the Executive Committee of the Association of American Law



Schools Section on Criminal Justice. Professor Koosed graduated cum laude from Miami
University and received her J.D. from Case Western Reserve University.

Geoffrey S. Mearns is the Dean and a Professor at the Cleveland-Marshall College of
Law at Cleveland State University. Prior to his appointment as Dean and Professor, Mr.
Mearns was a partner in the Litigation Group in the Cleveland, Ohio office of Baker &
Hostetler LLP. Mr. Mearns is an expert in white-collar criminal defense and heads the
firm's national Business Crimes and Corporate Investigations team. Mr. Mearns was also
an adjunct professor at Case Western Reserve University School of Law, where he taught
a course on complex federal criminal investigations. Prior to entering private practice in
1998, he worked in the United States Department of Justice in various capacities. As
Special Attorney to the United States Attorney General, he assisted with the prosecution
of Terry Nichols, one of the two defendants convicted of the Oklahoma City bombing.
Mr. Mearns also spent three years as First Assistant United States Attorney for the
Eastern District of North Carolina and was an Assistant District Attorney in the Eastern
District of New York from 1989 to 1995. While in New York, Mr. Mearns served as
Chief of the Organized Crime and Racketeering Section garnering extensive trial
experience in complex organized crime cases. He also served as a clerk to Judge Boyce
F. Martin Jr. of the United States Court of Appeals for the Sixth Circuit. Mr. Mearns
received his B.A. from Yale University and his J.D. from the University of Virginia
School of Law.

Judge Michael R. Merz is the Chief Magistrate Judge of the United States District Court
for the Southern District of Ohio. First appointed in 1984, he recently began serving his
third term. Judge Merz has taught at the University of Dayton School of Law since 1979,
where he most recently taught a course on jurisprudence. In 1976, Judge Merz was
appointed to the Ohio Municipal Court where he served until 1984. Prior to his first
judicial appointment, he had been a partner at Smith & Schnacke in Dayton, Ohio since
1970. He served seven years on the Ohio Supreme Court's Rules Advisory Committee,
was the Sixth Circuit Trustee of the Federal Magistrate Judges Association, and was the
Chair of the Ohio State Bar Association Judicial Administration Committee. Judge Merz
also served as Chairman of the United Way of Greater Dayton, President of the Board of
Trustees of the Dayton Public Library, and received the City of Dayton's Outstanding
Service Award in 1982. Judge Merz graduated cum laude from Harvard University and
received his J.D. from Harvard as well.

S. Adele Shank is an attorney in private practice in Columbus, Ohio. Her practice
includes representation of capital defendants in trial, appeal, state post conviction, and
federal habeas corpus proceedings, as well as representation of counsel in matters relating
to attorney-client privilege and ethical matters that arise in the context of criminal
representation, the application of international human rights standards in capital cases,
and clemency. She headed the legal team that successfully defended against the Ohio
Attorney General's challenge to Governor Richard F. Celeste's 1991 grants of
commutation to seven death row inmates. State ex rel. Maurer v. Sheward, 71 Ohio St.3d
513 (1995). Ms. Shank appeared before the United States Supreme Court to argue Ohio
Adult Parole Authority v. Woodard, 140 L.Ed.2d 387 (1998), a challenge to Ohio's death



penalty clemency procedures. Ms. Shank is the author of several publications including
“The Death Penalty in Ohio: Fairness, Reliability and Justice at Risk,” 63 Ohio St. L. J.
371 (2002), “Obligations to Foreigners Accused of Crime in the United States: A Failure
of Enforcement,” 9 Criminal Law Forum 99 (1998/99), and “Foreigners on Texas’s
Death Row and the Right of Access to a Consul,” 26 St. Mary's L. J. 719 (1995). She was
formerly General Counsel to the Ohio Pubic Defender. Ms. Shank received a B.A. and
M.A. from Ohio State University and a J.D from the Ohio State University College of
Law.

Senator Shirley A. Smith is a first-term State Senator representing the City of
Cleveland. Senator Smith is the ranking minority member on the Health, Human
Services, and Aging Committee, and is a member of the Highways and Transportation,
Judiciary-Criminal Justice, and State and Local Government and Veterans Affairs
committees. Previously, Senator Smith served four terms as the state representative from
the 10th District of Ohio. She is on the Executive Committee of the National Black
Caucus of State Legislators’ Executive Committee, serves as the Secretary of the Ohio
Legislative Black Caucus, and is a member of the Ohio Legislative Women's Caucus, the
National Organization of Women, Women in Government, National Black Caucus of
State Legislators, and Ohio Legislative Black Caucus. Rep. Smith received her B.A. from
Cleveland State University and attended the Kennedy School of Government program for
Senior Executives in State and Local Government at Harvard University as a Fannie Mae
Foundation Fellow.

David C. Stebbins is a private practice attorney in Columbus, Ohio concentrating on
criminal defense. Mr. Stebbins has been in private practice since 1994 and, during that
time, he has represented ten defendants facing the death penalty. Previously, Mr. Stebbins
served as a staff attorney to the Capital Case Resource Center of Tennessee, was an
adjunct faculty member at Capital University School of Law, and spent ten years as Chief
Death Penalty Counsel in the Office of the Ohio Public Defender. He also served two
years as Executive Director of the Ohio Resource Center, providing representation in
death penalty cases that reached the federal court. Mr. Stebbins served on the Committee
on the Appointment of Counsel for Indigent Defendants in Capital Cases, taught legal
writing at the Cleveland-Marshall College of Law at Cleveland State University, and was
a clerk to Judge Thomas J. Parrino of the Ohio Eighth District Court of Appeals. Mr.
Stebbins received his B.A. from Denison University, M.A. from Cleveland State
University, and J.D. from Cleveland-Marshall College of Law at Cleveland State
University.

Congresswoman Stephanie Tubbs Jones, now serving in her fifth term, is the first
African-American woman elected to the United States House of Representatives from
Ohio. Prior to being elected to Congress, Rep. Jones served as the Cuyahoga County
Prosecutor in Ohio. She also served as a Common Pleas and Municipal Court Judge. She
obtained her Bachelor’s degree in Sociology and Juris Doctorate from Case Western
Reserve University. Congresswoman Tubbs Jones is a lifelong resident of the 11"
District, which encompasses the East Side and parts of the west side of Cleveland and
includes parts of twenty-two municipalities. Congresswoman Tubbs Jones is a strong



advocate for many issues and has championed wealth building and economic
development, access and delivery of health care, and quality education for all children.
The Congresswoman is the first black woman to chair the Standards of Official Conduct
(Ethics) Committee and the first black woman to serve on the Ways and Means
Committee where her subcommittees are Healthcare, Oversight, and Social Security.

Judge J. Craig Wright sits on the Ohio Court of Claims and is a former Ohio Supreme
Court Justice. Previously, he was a Senior Partner at Wright, Gilbert & Lewis in
Columbus, Ohio. He also served in the United States Army in Counter Intelligence. Judge
Wright received a B.A. from University of Kentucky and a J.D. from Yale University.
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CHAPTER ONE
AN OVERVIEW OF OHIO’S DEATH PENALTY SYSTEM
I.  DEMOGRAPHICS OF OHIO’S DEATH ROwW
A. Historical Data

After Furman v. Georgia' effectively abolished the death penalty in Ohio in 1972, the
sentences of the 65 women and men on Ohio’s death row were reduced to life
imprisonment.”> The Ohio legislature reinstituted the death penalty in 1974, but the
United States Supreme Court struck down the statute in 1978, which resulted in the
reduction of 120 death row inmates’ sentences to life imprisonment.* Ohio’s current
death penalty statute was passed by the Ohio General Assembly in 1981.°

1. Aggravated Murder Indictments and Death Sentences from 1981
through 2005

Between 1981 and 2005, there were a total of 2,768 capital indictments from eighty-three
of Ohio’s eighty-eight counties.® Of theses capital indictments 60% came from three of
Ohio’s major metropolitan areas: 1042, or 37%, from Cuyahoga County (Cleveland); 485
indictments, or 17%, from Franklin County (Columbus); and 154, or 5%, from Hamilton
County (Cincinnati).’

During the same time period, 289 capital defendants were sentenced to death in Ohio.®
Four counties made up over 50% of all death sentences: 57 death sentences from

' 408 U.S. 238 (1972) (finding the imposition of the death penalty as practiced violated the Eighth and

Fourteenth Amendments of the U.S. Constitution).

2 Ohio Department of Rehabilitation and Correction, Capital Punishment in Ohio, available at

http://www.drc.state.oh.us/Public/capital.htm (last visited Sept. 13, 2007).

> Lockett v. Ohio, 438 U.S. 586, 606 (1978) (finding that Ohio’s death penalty statute did not permit the

individualized consideration of mitigating factors required by the Eighth and Fourteenth Amendments).

*  See Ohio Department of Rehabilitation and Correction, Capital Punishment in Ohio, available at

http://www.drc.state.oh.us/Public/capital.htm (last visited Sept. 13, 2007).

> Id.; see also OHIO REV. CODE § 2929.02 (West 2007).

¢ See Office of the Ohio Public Defender, More Information on Death Row, Capital Indictments and

Dispositions 2000-2005, available at http://www.opd.ohio.gov/dp/dp_Morelnfo.htm (last visited Sept. 13,

2007); Office of the Ohio Public Defender, Capital Indictment Index 1981-1999 (on file with author).

7 See Office of the Ohio Public Defender, More Information on Death Row, Capital Indictments and

Dispositions 2000-2005, available at http://www.opd.ohio.gov/dp/dp_MoreInfo.htm (last visited on Sept.

13, 2007); Office of the Ohio Public Defender, Capital Indictment Index 1981-1999 (on file with author).
See OFFICE OF THE OHIO PUBLIC DEFENDER, FORMER DEATH ROW RESIDENTS UNDER 1981 LAW (May

2, 2007) [hereinafter FORMER DEATH Row RESIDENTS], available at

http://www.opd.ohio.gov/dp/dp_form.pdf (last visited Sept. 13, 2007); OFFICE OF THE OHIO PUBLIC

DEFENDER, NUMBER OF DEATH SENTENCES PER COUNTY (May 2, 2007) [hereinafter NUMBER OF DEATH

SENTENCES], available at http://www.opd.ohio.gov/dp/dp per%20county.pdf (last visited Sept. 13, 2007);

OFFICE OF THE OHIO PUBLIC DEFENDER, DEATH ROW RESIDENTS BY COUNTY (May 2, 2007) [hereinafter

DEATH ROW RESIDENTS], available at http://www.opd.ohio.gov/dp/dp_cnty.pdf (last visited Sept. 13,

2007).



Cuyahoga County (19.7%); 57 death sentences from Hamilton County (19.7%); 21 death
sentences from Lucas County (7.2%); and 19 death sentences from Franklin County
(6.5%).°

Based on the preceding figures of capital indictments in Ohio between 1981 and 2005,
sentences of death were given 10.4% of the time.'® Death-sentencing rates, i.c., the
percentage of capital indictments that resulted in death sentences, are 5.4% for Cuyahoga
County, 3.9% for Franklin County, 37% for Hamilton County, 19% for Lucas County,
and 16.6% for Summit County. '

2. Race and Ethnicity of Former and Current Residents of Death row
From 1981 to 2006

Of the 292 people sentenced to death in Ohio from 1981 to 2006, > 145, or 49.65%, were
white and 147, or 50.35%, were members of a minority race or ethnic group.> One
hundred ninety-five of these inmates, or 66.7%, were on death row for the aggravated
murder of white victims; seventy-eight death row inmates, or 30.1%, were on death row
for the aggravated murder of black victims; and nine death row inmates, or 3%, were on
death row for the aggravated murder of victims of more than one race. '*

3. Death Row Inmates Removed from Death Row between 1981 and
2007

®  See FORMER DEATH ROW RESIDENTS, supra note 8; NUMBER OF DEATH SENTENCES, supra note 8;

DEATH ROW RESIDENTS BY COUNTY, supra note 8.

1 Office of the Ohio Public Defender, Capital Indictments and Dispositions 2000-2005, available at
http://www.opd.ohio.gov/dp/dp_Morelnfo.htm (last visited Sept. 13, 2007); FORMER DEATH Row
RESIDENTS, supra note 8; NUMBER OF DEATH SENTENCES, supra note 8; DEATH ROW RESIDENTS BY
COUNTY, supra note 8; Office of the Ohio Public Defender, Capital Indictment Index 1981-1999 (on file
with author).

" See Office of the Ohio Public Defender, Capital Indictments and Dispositions 2000-2005, available at
http://www.opd.ohio.gov/dp/dp_Morelnfo.htm (last visited Sept. 13, 2007); FORMER DEATH Row
RESIDENTS, supra note 8, NUMBER OF DEATH SENTENCES, supra note 8; DEATH ROW RESIDENTS BY
COUNTY, supra note 8; Office of the Ohio Public Defender, Capital Indictment Index 1981-1999 (on file
with author).

12 See FORMER DEATH ROW RESIDENTS, supra note 8; DEATH ROW RESIDENTS BY COUNTY, Supra note 8.
Totals from these sources indicate that their have been a total of 294 death-row inmates between 1981 and
2006, however, two inmates, Donald Craig and James T. Conway are incarcerated on death row due to two
separate aggravated murder convictions each. See OHIO ATTORNEY GENERAL, 2006 CAPITAL CRIMES
ANNUAL REPORT 48-49, 54-55, available at
http://www.ag.state.oh.us/le/prosecuting/pubs/ann_rpt capital crimes2006.pdf (last visited Sept. 13, 2007);
Ohio  Department of Rehabilitation and Correction, Offender Search, available at
http://www.drc.state.oh.us/OffenderSearch/Search.aspx (last visited Sept. 13, 2007).

B, “Minority” includes black, latino, native-american, and “other” races and ethnicities as found on
the Office of the Ohio Public Defender website. See OFFICE OF THE OHIO PUBLIC DEFENDER, DEATH
PENALTY PROPORTIONALITY STATISTICS, available at http://www.opd.ohio.gov/dp/dp prosta.pdf (last
visited Sept. 13, 2007).
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Between 1981 and March 1, 2007, one hundred and four individuals were removed from
Ohio’s death row."” Of these, twenty-four were executed, nineteen died of natural
causes, nine had their sentences commuted by the Governor, '° four were re-sentenced to
death, eleven were re-sentenced to life imprisonment without parole, thirty-two received
a life sentence or a life sentence with parole eligibility after a term of years, one sentence
was voided due to improper jurisdiction, one has not yet been re-sentenced, and three
were released from prison and not retried.!” Notably, in forty-three of these cases, the
inmate was removed from death row and re-sentenced to something less than death. '®

4. Executions in Ohio from 1981 through 2006

Despite the fact that the Ohio death penalty statute has been in place since 1981, the first
execution of a death row inmate convicted under the statute did not take place until

5 OHIO ATTORNEY GENERAL, 2005 CAPITAL CRIMES ANNUAL REPORT [hereinafter AG’S 2005 CAPITAL

CRIMES ANNUAL REPORT], available at
http://www.ag.state.oh.us/le/prosecuting/pubs/ann_rpt_capital crimes2005.pdf (last visited Sept. 13, 2007).
' Eight of the nine clemencies occurred in 1991 as a result of commutations issued by Ohio Governor
Richard F. Celeste who cited a “disturbing racial pattern” in death sentencing, as well as several of the
defendants” mental impairments as grounds for his decisions. See Death Penalty Information Center,
Clemency, available at http://www.deathpenaltyinfo.org/article.php?did=126&scid=13#process (last
visited Sept. 13, 2007); see also JAMES W. ELLIS, MENTAL RETARDATION AND THE DEATH PENALTY: A
GUIDE TO LEGISLATIVE ISSUES 24 n.75, available at http://www.deathpenaltyinfo.org/MREllisLeg.pdf (last
visited Sept. 13, 2007) (citing concerns over four death-row inmates mental impairments as cause for
clemency). Governor Celeste commuted these sentences from death to life imprisonment without the
possibility of parole, and in the cases of Rosalie Grant and Beatrice Lampkin, commuted their sentences
from death to life imprisonment. See also Maurer v. Sheward, 644 N.E.2d 369, 371 (Ohio 1994).

17" See FORMER DEATH Row RESIDENTS, supra note 8; AG’S 2005 CAPITAL CRIMES ANNUAL REPORT,
supra note 18; Ohio Department of Rehabilitation and Correction, Offender Search, available at
http://www.drc.state.oh.us/OffenderSearch/Search.aspx (last visited on March 7, 2007).  Terrell
Yarbrough’s conviction for aggravated murder was reversed on Jan. 19, 2005 due to lack of jurisdiction,
however, the Attorney General’s Annual report on Capital Crimes 2005 indicates that Yarbrough will be
retried in Pennsylvania and that State will seek the death penalty. AG’S 2005 CAPITAL CRIMES ANNUAL
REPORT, supra note 15, at 243. David Mapes’ death sentence was vacated by the Ohio Appeals Court for
the Eighth District; Mapes remains incarcerated on robbery charges and has not been re-sentenced as of
March 7, 2007. See OFFICE OF THE OHIO PUBLIC DEFENDER, OHIO DEATH PENALTY REPORT FIRST
QUARTER 2006, available at http://www.opd.ohio.gov/AArchive/dp Reports/dp Report 1Q_06.pdf (last
visited Sept. 13, 2007); Ohio Department of Rehabilitation and Correction, Offender Search, available at
http://www.drc.state.oh.us/OffenderSearch/Search.aspx (last visited Sept. 13, 2007).

'8 Ohio Department of Rehabilitation and Correction, Offender Search, available at
http://www.drc.state.oh.us/OffenderSearch/Search.aspx (last visited Sept. 13, 2007). Some of these cases
were due to the death penalty law in force at the time, which stated that if a capital defendant’s sentence
was vacated for errors that occurred in the sentencing phase of his/her trial, and the defendant was
sentenced prior to July 1, 1996, the defendant could not receive the death penalty at re-sentencing. This
may account for a large number of death-row inmates receiving sentences of life imprisonment with parole
eligibility after a term of years, or life imprisonment without parole, rather than a death sentence, upon re-
sentencing. See also State v. Penix, 513 N.E.2d 744 (Ohio 1987) (holding that when a case is remanded to
the trial court following vacation of the death sentence due to error occurring at the penalty phase of the
proceeding, the trial court may not re-sentence the defendant to death); OHIO REV. CODE § 2929.06 (West
2007) (permitting the trial court to re-sentence a defendant to any of the sentences that were available at the
time the offender committed the offense for offenses committed after July 1, 1996).
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1999." From 1999 through December 2006, Ohio executed twenty-four people.?® Of
the twenty-four individuals, all were male, fifteen were white, and nine were black. 2L All
fifteen of the white death row inmates and four of the black death row inmates were
executed for the murder of white victims.?*> Five of the black death row inmates were
executed for the murder of black victims.”> No white death row inmate has been
executed for the murder of a black victim.?* Additionally, six of the fifteen white death
row inmates were executed for the murder of more than one victim, while only two of the
nine black death row inmates were executed for the murder of more than one victim. >’

The average age of an executed inmate was 44.5 years of age; the oldest inmate to be
executed was sixty-two years of age at execution, the youngest was twenty-eight years of
age at execution.”® Death row inmates executed since 1999 were tried and convicted in
thirteen of Ohio’s eighty-eight counties.”” Additionally, five of the twenty-four executed
inmates were “volunteers,” i.e. death-sentenced inmates who voluntarily waived their
right to appeal their death sentence(s) and/or conviction(s). 28

B. A Current Profile of Ohio’s Death Row

There are currently 188 inmates on Ohio’s death row.” This number includes ninety-
five black men, eighty-five white men, four Hispanic men, two Native American men,

' Ohio Department of Rehabilitation and Correction, Ohio Executions 1999 to Present, available at

http://www.drc.state.oh.us/web/Executed/executed25.htm (last visited Sept. 13, 2007).

20 |1d. From 1885 to 1963, Ohio executed 315 death-row inmates. David L. Hoeffel, Ohio’s Death
Penalty: History and Current Developments, 31 CAP. U. L. REV. 659, 659 n.1 (2003).

2l See Death Penalty Information Center, Searchable Database of Executions, available at
http://www.deathpenaltyinfo.org/executions.php (last visited Sept. 13, 2007) (search only by “State,” select
“OH” in state drop-down box). This information is also confirmed by the Ohio Department of
Rehabilitation and  Correction, Ohio  Executions 1999 to  Present, available at
http://www.drc.state.oh.us/web/Executed/executed25.htm (last visited Sept. 13, 2007); see also CRIMINAL
JUSTICE PROJECT OF THE NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC., DEATH Row U.S.A.
FALL 2006, at 6 (2006) [hereinafter DEATH Row U.S.A. FALL 2006], available at
http://www.naacpldf.org/content/pdf/pubs/drusa/DRUSA_Fall 2006.pdf (last visited Sept. 13, 2007).

22 See Death Penalty Information Center, Searchable Database of Executions, available at
http://www.deathpenaltyinfo.org/executions.php (last visited Sept. 13, 2007) (search only by “State,” select
“OH” in state drop-down box).

2.
% d.
3 d.
% d.

27 Ohio Department of Rehabilitation and Correction, Ohio Executions 1999 to Present, available at

http://www.drc.state.oh.us/web/Executed/executed25.htm (last visited Sept. 13, 2007). Executed death-row
inmates were tried and convicted in the following counties: Cuyahoga County (four); Franklin County
(two); Greene County (one); Hamilton County (five); Lake County (one); Licking County (one); Lucas
County (one); Mahoning County (one); Montgomery County (2); Summit County (3); Warren County
(one); Wayne County (one); and Wood County (one). Id.

% Seeid.

*¥  Ohio Department of Rehabilitation and Correction, Death Row Inmates, available at
http://www.drc.state.oh.us/Public/deathrow.htm (last visited Sept. 13, 2007) (information current through
Jan. 31, 2007). However, other sources indicated that there are currently 192 people on death row in Ohio.
See, e.g., DEATH Row U.S.A. FALL 2006, supra note 21, at 49-51 (information current through Oct. 1,
2000).
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two Arab American men, and one white female.’® The youngest person on death row in
Ohio is a black male, now aged twenty-seven, who committed the aggravated murder(s)
for which he was sentenced to death at age eighteen; the oldest also is a black male, now
aged sixty-six, who was sixty-three years old at the time he committed the aggravated
murder(s) for which he was sentenced to death.”'

30 Id
ST
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II. THE STATUTORY EVOLUTION OF OHIO’S DEATH PENALTY SCHEME
A. Ohio’s Post-Furman Death Penalty Statute

Soon after the United States Supreme Court held, in Furman v. Georgia that the death
penalty statutes in the various States constituted cruel and unusual punishment and
therefore violated the Eighth and Fourteenth Amendments of the U.S. Constitution, 32 the
Ohio Supreme Court held in State v. Leigh that Ohio’s death penalty statute, which left
the penalty decision to the unguided discretion of the triers of fact, also was
unconstitutional. *®

1. 1974 Amendments to Ohio’s Death Penalty Statute

In December of 1972, the Ohio General Assembly responded to Furman and Leigh by
passing a new death penalty statute that went into effect on January 1, 1974.>* The new
death penalty law amended: (1) the murder statute to delineate offenses that constituted
aggravated murder;>’ (2) the penalties statute to authorize imposition of the death penalty
and other penalties for felony convictions;>® and (3) the death penalty statute to describe
the sentencing procedures for capital cases and enumerate the statutory aggravating and
mitigating circumstances. >’

a. Ohio’s 1974 Murder Statute, Ohio Rev. Code § 2903.01

The 1974 murder statute prohibited acts in which a person (1) purposely, and with prior
calculation and design, caused the death of another person; or (2) purposely caused the
death of another while committing or attempting to commit, or while fleeing immediately
after committing or attempting to commit kidnapping, rape, aggravated arson or arson,
aggravated robbery or robbery, aggravated burglary or burglary, or escape.®® The statute
further provided that whoever violated the above provision was guilty of aggravated
murder”’ and would be punished by death or imprisoned for life and could be fined an
amount fixed by the court not to exceed $25,000. *°

b. Ohio’s 1974 Death Penalty Sentencing Statutes, Ohio Rev. Code §
2929.03 et seq.

32408 U.S. 238 (1972).

33285 N.E.2d 333 (1972). In Leigh, the Ohio Supreme Court found that the only possible exception
permitting imposition of the death penalty would be a conviction for the murder or attempted murder of the
President or Vice-President of the United States (or a person in line of succession to the presidency) or the
Governor or Lieutenant Governor of Ohio. 1d. at 334-35.

¥ Hoeffel, supra note 20, at 663-664.

% H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.01 (West 1974).

% H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2929.02 (West 1974).

7 H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE §§ 2929.03, .04 (West 1974).
* H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.01(A), (B) (West
1974).

¥ H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.01(C) (West 1974).

4 H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.01(C) (West 1974);
see also OHIO REV. CODE § 2929.02(A) (West 1974).

14



If a defendant was found guilty of aggravated murder, the 1974 statute required that
his/her sentence be imposed in accordance with the standards and procedures set forth in
Ohio Rev. Code §§ 2929.03 and 2929.04, governing the imposition of the death penalty
on a defendant. *'

In order for the defendant to be sentenced to death, at least one of the following
aggravating circumstances had to be specified in the indictment and proven beyond a
reasonable doubt:

(1) The offense was the assassination of the president of the United States, the
governor or lieutenant governor of the State, or a person in line of
succession to or candidate for the presidency of the United States or the
governor or lieutenant governor of the State, or a candidate for any of the
above offices; 3

(2) The offense was committed for hire; **

3) The offense was committed for the purpose of escape from detention,
apprehension, trial or punishment for another offense committed by the
offender;

(4) The offense was committed while the offender was in a detention
facility; *°

(%) The offender had previously been convicted of an offense of which the
“gist” was the purposeful killing of or attempt to kill another, or the
current offense was part of a course of conduct involving the purposeful
killing to attempt to kill two or more persons by the offender; *’

(6) The victim of the offense was a law enforcement officer and the offender
had reasonable cause to know the victim was a law enforcement officer, or
it was the offender’s specific purpose to kill a law enforcement officer; **

(7) The offense was committed while the offender was committing,
attempting to commit, or fleeing immediately after committing or
attempting to commit kidnapping, rape, aggravated arson, aggravated
robbery or aggravated burglary. *’

The 1974 statute also provided that if any of the following mitigating circumstances were
found by a preponderance of the evidence, regardless of whether one or more aggravating
circumstances had been proven, the defendant could not be sentenced to death: *°

' H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972), amending OHIO REV. CODE § 2903.02(A)
(West 1974).

2 See Lockett v. Ohio, 438 U.S. 586, 609-12 (1978) (citing OHIO REV. CODE § 2929.04(A) (1975)).

® H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.04(A)(1) (West 1974).
* H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.04(A)(2) (West 1974).
* H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.04(A)(3) (West 1974).
% H.B.511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.04(A)(4) (West 1974).
47 H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.04(A)(5) (West 1974).
“ H.B.511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2903.04(A)(6) (West 1974).
4 H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2929.04(A)(7) (West 1974).
% H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2929.04 (West 1974)
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(1) The victim of the offense induced or facilitated [the murder];

(2) It is unlikely that the offense would have been committed, but for the fact
that the offender was under duress, coercion, or strong provocation;

3) The offense was primarily the product of the offender’s psychosis or
mental deficiency, though such condition is insufficient to establish the
defense of insanity.”'

The U.S. Supreme Court struck down the 1974 Ohio death penalty statute in Lockett v.
Ohio,>* finding that the statute did not sufficiently permit the type of individualized
consideration of mitigating circumstances required under the Eighth and Fourteenth
Amendments of the United States Constitution. >

B. Ohio’s 1981 Adoption of a Revised Death Penalty Statute

As a result of Lockett, the Ohio legislature enacted a revised death penalty statute in
1981.°* That statute provided that a jury or, if the defendant waived him/her right to a
trial by jury, a three-judge panel, would determine whether the defendant was to be
sentenced to death.>® If the jury recommended a death sentence, the ultimate decision as
to whether to impose the death penalty lay with the trial court.

1. 1981 Amendments to Ohio’s Aggravated Murder Statute, Ohio Rev. Code §
2903.01

The 1981 aggravated murder statute prohibited the same acts proscribed in the 1974
version.”’ In addition, the General Assembly passed an amendment relating to proof of
intent to commit aggravated murder which required that “no person shall be convicted of
aggravated murder unless [s/]he is specifically found to have intended to cause the death
of another.””® The amendment further clarified that:

(1) No jury in an aggravated murder case may be instructed that an offender’s
intent to commit murder may conclusively be inferred from that offender’s
participation in a common design to commit an offense--i.e. kidnapping,

> H.B. 511, 109th Gen. Assem., Reg. Sess. (Ohio 1972); OHIO REV. CODE § 2929.04(B)(1)-(3) (West
1974).

2 438 U.S. 586 (1978). These individualized considerations include the defendant’s character, prior
record, age, lack of specific intent to cause death, and the defendant’s relatively minor part in the crime. 1d.
at 597.

> 1d. at 597-98, 606.

> See S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981), amending OHIO REV. CODE §§ 2929.02-.04
(West 1981).

> S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2945.06 (West 1981) (stating
that when the defendant is charged with a crime punishable by death and the defendant waives his/her right
to a trial by jury, the defendant must be tried before a three-judge panel).

% SB. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2920.03(D)(3) (West 1981).

7 See supra notes 38-40 and accompanying text.

* S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2903.01(D) (West 1981).
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rape, arson, robbery, burglary or escape--that would be likely to result in
the death of another person; and

(2) If a jury in an aggravated murder case is instructed that it may infer that a
defendant who commits or attempts to commit kidnapping, rape, arson,
robbery, burglary or escape also intended to cause the death of any person
who is killed during the commission of the offense, because the defendant
engaged in a common design to commit that offense that would likely
produce death, the jury also must be instructed that the inference is non-
conclusive, that the inference may be considered in determining intent,
and that it is to consider all evidence introduced by the prosecution to
indicate the defendant’s intent and by the defendant to indicate him/her
lack of intent in determining whether the defendant specifically intended
to cause the death of the person killed, and that the prosecution must prove
the specific intent of the defendant to have caused the death by proof
beyond a reasonable doubt. >’

Additionally, the murder statute was amended to permit the death penalty to be imposed
whenever the defendant was convicted of, pleaded guilty to, or pleaded no contest to
aggravated murder.®” The statute also required that the defendant be at least eighteen
years of age or older at the time of the offense if the death penalty was to be imposed. *'

Finally, the 1981 murder statute required that whenever the indictment for murder
contained one or more aggravating circumstances listed in section 2929.04 of the Ohio
Revised Code, the clerk of court, within fifteen days after the day on which the
indictment was filed, was required to file a notice with the Ohio Supreme Court
indicating that the indictment had been filed, the name of the person charged, the docket
numbers in the case(s), the court in which the case would be heard, and the date on which
the indictment had been filed.®> If the defendant pleaded guilty or no contest to any
offense in the case or if any count in the indictment was dismissed, the clerk of court also
was required to notify the Ohio Supreme Court, within fifteen days after the plea was
entered or the count was dismissed, the offender’s name, the docket numbers of the
case(s), and the sentence imposed, if any. ®

2. 1981 Amendments to Ohio’s Death Penalty Sentencing Statute

a. 1981 Amendments to Ohio Rev. Code § 2929.04

The 1981 death penalty statute retained four of the aggravating factors from the 1974
statute, amended three of the 1974 aggravating factors, and added a new aggravating
factor. Under the 1981 revisions, the imposition of the death penalty for aggravated

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2903.01(D) (West 1981).

8 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2903.02(A) (West 1981).

61 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2903.02(A) (West 1981).

62 S.B. I, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.021(A)(1)-(4) (West
1981).

6 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.021(B)(1)-(3) (West
1981).
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murder was precluded unless one or more of the following eight aggravating
circumstances was specified in the indictment® and was found beyond a reasonable

doubt:

(1

)
3)

(4)

)

(6)

(7

®)

The offense was the assassination of the president of the United States, the
governor or lieutenant governor of the State, or a person in line of
succession to or candidate for the presidency of the United States or the
governor or lieutenant governor of the State, or a candidate for any of the
above offices;

The offense was committed for hire;

The offense was committed for the purpose of escape from detention,
apprehension, trial or punishment for another offense committed by the
offender;

The offense was committed while the offender was in a detention facility;
Prior to the offense at bar, the offender was convicted of an offense an
essential element of which was the purposeful killing of or attempt to kill
another, or the offense at bar was part of a course of conduct involving the
purposeful killing or attempt to kill two or more persons by the offender;
The victim of the offense was a peace officer whom the offender had
reasonable cause to know or knew to be such, and either the victim, at the
time of the commission of the offense, was engaged in his duties or it was
the offender’s specific purpose to kill a peace officer;

The offense was committed while the offender was committing,
attempting to commit, or fleeing immediately after committing or
attempting to commit kidnapping, rape, aggravated arson, aggravated
robbery or aggravated burglary, and either the offender was the principal
offender in the commission of the aggravated murder or, if not the
principal offender, committed the aggravated murder with prior
calculation and design; and

The victim of the aggravated murder was a witness to an offense who was
purposely killed to prevent his/[her] testimony in an criminal proceeding
and the aggravated murder was not committed during the commission,
attempted commission, or flight immediately after the commission or
attempted commission of the offense to which the victim was a witness, or
the victim of the aggravated murder was a witness to an offense and was
purposely killed in retaliation for his/[her] testimony in any criminal
proceeding.

6 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(A) (West 1981).
Ohio law requires that an indictment for aggravated murder provide specifications as to the aggravating
circumstances of the offense if the State will seek to impose the death penalty on the defendant. Id.; see
also OHIO REV. CODE § 2941.14(B) (West 1981) (precluding imposition of the death penalty unless the
indictment or count in the indictment charging the offense specifies one or more of the aggravating
circumstances listed in section 2929.04(A) of the Ohio Revised Code).

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.04(A)(1)-(8) (West

1981).
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In order to comport with Lockett,°® the Ohio General Assembly also made revisions to
the mitigating circumstances available to a defendant under Ohio’s death penalty statute.
If one or more aggravating factors was specified in the indictment, proven beyond a
reasonable doubt, and the offender was found to be age eighteen or older at the time of
the offense, the trier of fact was required to consider and weigh against the aggravating
circumstances “the nature and circumstances of the offense, the history, character, and

background of the offender, and all of the following factors:”®’

(1) Whether the victim of the offense induced or facilitated [the murder];

(2) Whether it is unlikely that the offense would have been committed, but for
the fact that the offender was under duress, coercion, or strong
provocation;

3) Whether, at the time of committing the offense, the offender, because of a
mental disease or defect, lacked substantial capacity to appreciate the
criminality of his conduct or to conform his conduct to the requirements of
the law;

4) The youth of the offender;

(%) The offender’s lack of a significant history of prior criminal convictions
and delinquency adjudications;

(6) The offender was a participant in the offense but not the principal
offender, the degree of the offender’s participation in the offense and the
degree of the offender’s participation in the acts that led to the death of the
victim; and

(7) Any other factors that are relevant to the issue of whether the offender
should be sentenced to death. **

The defendant had the burden of “going forward with the evidence of any factor in
mitigation of the imposition of the death penalty” and the prosecution had the burden of
proving that the aggravating circumstances outweighed the mitigating factors beyond a
reasonable doubt.®”” The 1981 death penalty statute also provided that the defendant was
to be given “great latitude” in the presentation of evidence of the mitigating factors
delineated in the statute, as well as “any other factors in mitigation of the imposition of
the death sentence.”’® The 1981 statute also changed prior law that had prohibited
imposition of a death sentence when any mitigating factor had been proved by providing
that “the existence of any of the mitigating factors does not preclude the imposition of a
sentence of death on the offender,” but was to be weighed by the trial jury, the trial judge,
or the three-judge panel against the aggravating circumstances the offender was found
guilty7(1)f committing pursuant to section 2929.03(D)(2) and (3) of the Ohio Revised
Code.

6 Lockett v. Ohio, 438 U.S. 586 (1978).

7 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.04(B) (West 1981).

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.04(B)(1)-(7) (West
1981).

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D) (West 1981).

0 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.04(C) (West 1981); see
also OH10 REV. CODE § 2929.03(D)(1) (West 1981).

' S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.04(C) (West 1981).
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b. 1981 Amendments to Ohio Rev. Code § 2929.03

In deciding whether the aggravating circumstances the offender was found guilty of
committing were sufficient to outweigh the mitigating factors in the case, Ohio Rev.
Code § 2929.03 required that the trial jury consider the “relevant evidence raised at trial,
the testimony, other evidence, statement of the offender, arguments of counsel, and if
applicable, [the pre-sentence mental health examination reports on the offender].” > The
1981 statute specified that if the trial jury found that the aggravating factors were
sufficient to outweigh the mitigating factors beyond a reasonable doubt, the trial jury was
required to recommend that a sentence of death be imposed; however, absent such a
finding, the jury was required to recommend that the offender be sentenced to life
imprisonment with parole eligibility after imprisonment for twenty full years, or life
imprisonment with parole eligibility after imprisonment for thirty full years. "

If the jury recommended a period of life imprisonment, the court was required to impose
the sentence recommended by the jury — i.e., the judge could not override a life sentence
recommendation in favor of the death penalty.”* If the jury recommended a death
sentence, the trial court was required to consider the “relevant evidence raised at trial, the
testimony, other evidence, statement of the offender, arguments of counsel, and if
applicable, [the pre-sentence mental health examination reports on the offender].”” If
the court or the panel of three judges unanimously found by proof beyond a reasonable
doubt that the aggravating circumstances the offender was found guilty of committing
outweighed the mitigating factors, it was required to impose a sentence of death upon the
offender. ° Absent such a finding, the court or three-judge panel was required to impose
a sentence of life imprisonment with parole eligibility after imprisonment for twenty full
years or life imprisonment with parole eligibility after imprisonment for thirty full

years. '’

Whenever the trial court or the panel of judges imposed a sentence of death or life
imprisonment, it was required to set forth in an opinion its specific findings as to the
existence of mitigating factors as well as the aggravating circumstances the offender was
found guilty of committing.”® If a death sentence was imposed, the trial court or panel of
judges was required to explain why the aggravating circumstances were sufficient to
outweigh the mitigating factors; similarly, if a sentence of life imprisonment was
imposed, it was required to explain why the aggravating circumstances were not
sufficient to outweigh the mitigating factors.”” Whenever a death sentence was imposed,

> S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(2) (West 1981).
7 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(2) (West 1981).
™ S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(2) (West 1981).
7 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(2), (3) (West
1981).
®S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(3) (West 1981).
7 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(3) (West 1981).
® S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(F) (West 1981).
7 S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(F) (West 1981).
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the clerk of the court in which the judgment was rendered was required to deliver the
entire trial record to the appellate court. *

c. Prohibition of Imposition of Death Penalty in Certain
Circumstances, Ohio Rev. Code § 2929.03

Several other additions and amendments were made to Ohio’s death penalty statute in
1981. The statute prohibited the imposition of the death penalty on anyone who was
under the age of eighteen at the time of the commission of the offense. 81 1f the defendant
was convicted of aggravated murder and of one or more aggravating circumstance(s), but
the defendant was not eighteen years of age or older at the time of the commission of the
offense, the court or the panel of judges could impose a sentence of life imprisonment
with parole eligibility after twenty years of full imprisonment, or life imprisonment with
parole eligibility after thirty years of full imprisonment.®*  Additionally, if the
aggravating factors set out in Ohio Rev. Code § 2929.04(A) were not specified in the
indictment for aggravated murder, then following a guilty conviction of the defendant for
aggravated murder, the statute required that the trial court impose a sentence of life
imprisonment with parole eligibility after twenty years of full imprisonment.® Lastly, if
the defendant was found guilty of aggravated murder, but not guilty as to an aggravating
specification, regardless of the age of the defendant,® the trial court had to impose a
sentence of life imprisonment with parole eligibility after serving twenty years of full
imprisonment. *°

d. Defendant’s Pre-sentence Request for Mental Examination, Ohio
Rev. Code § 2929.03

The 1981 statute also provided that whenever the death penalty could be imposed on the
defendant, the defendant was the only party who could request a pre-sentence mental
examination. If such request was made, the trial court was required to grant it. Any
findings made pursuant to the examination had to be submitted to the trial court.*® The

%0 SB. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(G) (West 1981).

81 SB. I, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(E) (West 1981); see
also OHIO REV. CODE §§ 2929.02(A), .023(A)(2)(b) (West 1981).

2. SB. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(E) (West 1981); see
also OHIO REV. CODE § 2929.02(A) (West 1981). If the defendant was under the age of eighteen at the
time of the commission of the offense and was convicted of aggravated murder by a trial jury, sections
2909.03(E) and 2929.022 of the Ohio Revised Code stipulate that the trial court, not the jury, sentence the
defendant to either life imprisonment with parole eligibility after 20 years, or life imprisonment with parole
eligibility after 30 years. See OHIO REV. CODE §§ 2909.03(E), 2929.022 (West 1981). If the defendant was
under the age of eighteen at the time of the commission of the offense, waived his/her right to a jury trial
and was convicted of aggravated murder by a panel of three judges, the panel judges must sentence the
defendant to either life imprisonment with parole eligibility after 20 years, or life imprisonment with parole
eligibility after 30 years. Id.

¥ S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(A) (West 1981).

See supra note 81 and accompanying text (regarding the prohibition on the imposition of a death
sentence on a defendant who was under the age of eighteen at the time of the commission of the offense).

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(C)(1) (West 1981).

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(1) (West 1981).

21



statute required that no statement or information provided by the defendant pursuant to
this provision could be disclosed to any person or be used against the defendant on the
issue of guilt in any retrial,®” however, copies of any mental examination report made
pursuant to this provision must be provided to the trial jury if the offender was tried by a
jury, to the prosecutor, and to the offender or his counsel for use in determining
aggravating circumstances and/or mitigating factors. **

e. Death Penalty Appeals Procedures, Ohio Rev. Code § 2929.05

Under the 1981 statute, the courts of appeals and the Ohio Supreme Court were required
to review the imposition of a death sentence at the same time that any other grounds for
appeal were reviewed in the condemned offender’s case.® The courts of appeals and the
Ohio Supreme Court were required to review the judgment in the case and the sentence
of death imposed by the trial court or panel of judges in the same manner that these
courts reviewed other criminal cases.”” However, these courts also were required to
review and independently weigh all of the facts and evidence disclosed in the case record
and to consider the offense and the offender to determine whether the aggravating
circumstances the offender was found guilty of committing outweighed the mitigating
factors in the case, as well as whether the sentence of death was appropriate. °' In
determining whether the sentence of death was appropriate, the court was required to: (1)
consider whether the sentence was excessive or disproportionate to the penalty imposed
in similar cases; (2) review all of the facts and other evidence to determine if the evidence
supports the finding of the aggravating circumstances the trial jury or the panel of judges
found the offender guilty of committing; and (3) determine whether the sentencing court
properly weighed the aggravating circumstances the offender was found guilty of
committing and the mitigating factors.”> The courts of appeals and the Ohio Supreme
Court could affirm a sentence of death only if the particular court was “persuaded from
the record that the aggravating circumstances the offender was found guilty of
committing outweigh the mitigating factors present in the case and that the sentence of
death is the appropriate sentence in the case.”

The courts of appeals also was required, in any case in which a death sentence was
imposed, to file a separate opinion as to its findings with the Clerk of the Ohio Supreme
Court within fifteen days of issuing its opinion.”* The courts of appeals and the Ohio
Supreme Court also were required to give priority to review cases in which the death
penalty was imposed over other cases before the court. >
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Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(1) (West 1981).
Sess. (Ohio 1981); OHIO REV. CODE § 2929.03(D)(1) (West 1981).
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Sess. (Ohio 1981); OHIO REV. CODE § 2929.05(A) (West 1981).
Sess. (Ohio 1981); OHIO REV. CODE § 2929.05(B) (West 1981).
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f. Re-sentencing After Death Sentence is Vacated, Ohio Rev. Code §
2929.06

The 1981 statute also set limitations on available sentences when a capital defendant’s
sentence was vacated by the courts of appeals or Supreme Court of Ohio. When a death
sentence imposed on a capital defendant was vacated on appeal by the Court of Appeals
or the Supreme Court because the court (1) could not affirm the sentence of death under
the standards imposed in Ohio Rev. Code § 2929.05 (2) vacated the sentence for the sole
reason that the statutory procedure for imposing the death sentence in Ohio Rev. Code §§
2929.03 and 2929.04 of the Ohio Revised Code is unconstitutional; or (3) vacated the
sentence pursuant to Ohio Rev. Code § 2929.05(C) of the Ohio Revised Code, the trial
court was required to re-sentence the defendant to life imprisonment with parole
eligibility after serving twenty years or life imprisonment with parole eligibility after
serving thirty years. *°

C. Amendments to Ohio’s Murder Statute, Ohio Rev. Code § 2903.01; Death
Penalty Statute, Ohio Rev. Code 88 2929.03 and 2929.04; and Death
Penalty Appeals Procedures, Ohio Rev. Code §8 2929.05 and 2929.06

1. Amendments to Ohio’s Murder Statute, Ohio Rev. Code § 2903.01

In 1996, the Ohio General Assembly amended the aggravated murder statute to include
the unlawful termination of another’s pregnancy as a homicide punishable under the
statute.”” The 1996 amendments also made several non-substantive amendments to make
the language of the murder statute gender neutral. *®

In 1997, the General Assembly added “purposely causing the death of another who is
under the age of thirteen at the time of the offense” as a prohibited act constituting
aggravated murder.”” The 1997 amendments also renumbered the aggravated murder
statute so that section 2903.01(A)-(C) of the Ohio Rev. Code delineated the specific
proscribed acts constituting aggravated murder; Ohio Rev. Code § 2903.01(D) stated that
anyone who committed any of the above proscribed acts was guilty of aggravated murder
and would be punished as provided in Ohio Rev. Code § 2929.02 of the; and Ohio Rev.
Code § 2903.01(E) of the described the lengthy inferences that a jury was prohibiting
from making in determining whether the defendant had the intent to commit aggravated

% S.B. 1, 114th Gen. Assem., Reg. Sess. (Ohio 1981); OHIO REV. CODE § 2929.06 (West 1981). In State
v. Penix, the Ohio Supreme Court held that since there was no provision in Ohio law for a re-sentencing
court to impanel a jury to re-sentence the defendant, the defendant could not be re-sentenced to death under
section 2929.06 of the Ohio Revised Code. 513 N.E.2d 744, 748 (Ohio 1987).

7 See S.B. 158, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2903.01(A)-(C) (West
1996).

% See S.B. 158, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2903.01 (West 1996).

% S.B.32,122d Gen. Assem., Reg. Sess. (Ohio 1997); OHIO REV. CODE § 2903.01(A)-(C) (West 1997).
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murder. ' However, in 1998, the General Assembly eliminated section 2903.01(E) of
the Ohio Revised Code altogether. '!

Between 1998 and 2002, the Ohio General Assembly again amended the aggravated
murder statute by classifying the following as aggravated murder: (1) any person who
purposely causes the death of another while under detention as a result of having been
found guilty of a violation of Ohio law, pleaded guilty to a felony, or who breaks that
detention; "> (2) any person who purposefully causes the death of a law enforcement
officer who the offender knows or has reasonable cause to know is a law enforcement
officer, when either (i) the victim, at the time of the commission of the offense, is
engaged in the victim’s duties; or (ii) it is the offender’s specific intent to kill a law
enforcement officer; ' and (3) any person who purposefully causes the death of another
or the unlawful termination of another’s pregnancy in the course of committing an act of
terrorism. '

2. Amendments to Ohio’s Death Penalty Sentencing Statute, Ohio Rev.
Code § 2929.04

Between 1997 and 2002, the Ohio General Assembly amended Ohio Rev. Code §
2929.04 of the Ohio Revised Code, expanding the number of aggravating factors for
which a defendant could be found guilty and subject to the death penalty.

In 1997, the Ohio General Assembly expanded the list of aggravating factors to include
the following: (1) the offender purposefully caused the death of another who was under
thirteen years age at the time of the commission of the offense, and the offender was the
principal offender in the commission of the offense, or if not the principal offender,
committed the offense with prior calculation and design; 1% and (2) Ohio Rev. Code §
2929.04(A)(6), relating to the killing of a “peace officer,” was replaced with “law
enforcement officer,” which incorporated the numerous positions defined as “law
enforcement” under Ohio Rev. Code § 2901.01(A)(11), including “employees of the
department of rehabilitation and correction who are authorized to carry weapons within
the course and scope of their duties.” '

In 1998, the Ohio General Assembly expanded the aggravating circumstance in which the
defendant was “under detention” to include while the defendant was “at large after
having broken detention.”'”” This amendment specified that “detention” did not include
hospitalization, institutionalization, or confinement in a mental health or developmentally

1 See S.B. 32, 122nd Gen. Assem., Reg. Sess. (Ohio 1997); OHIO REV. CODE § 2903.01 (West 1997).

" 'H.B. 5, 122nd Gen. Assem., Reg. Sess. (Ohio 1998); deleting OHIO REV. CODE § 2903.01(E) (West
1998).

12 S B. 193, 122nd Gen. Assem., Reg. Sess. (Ohio 1998); OHIO REV. CODE § 2903.01(D) (West 1998).
1% S B. 193, 122nd Gen. Assem., Reg. Sess. (Ohio 1998); OHIO REV. CODE § 2903.01(E) (West 1998).

14 S B. 184, 124th Gen. Assem., Reg. Sess. (Ohio 2002); OHIO REV. CODE § 2903.01(B) (West 2002).

195 'S B. 32, 122d Gen. Assem., Reg. Sess. (Ohio 1997); OHIO REV. CODE § 2929.04(A)(9) (West 1997).

1% See OHIO REV. CODE § 2911.01(D)(2) (West 2007); OHIO REV. CODE § 2901.01(A)(11)(a)-(m) (West
2007).

197 S B. 193, 122d Gen. Assem., Reg. Sess. (Ohio 1998); OHIO REV. CODE § 2929.04(A)(4) (West 1998).
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disabled facility, unless the offender was in the facility as a result of being charged,
convicted of or pleading guilty to a violation of Ohio law at the time of commission of
the offense. '

In 2002, the General Assembly again expanded the number of aggravating circumstances
by adding the following aggravator: the offense was committed while the offender was
“committing, attempting to commit, or fleeing immediately after committing or
attempting to commit terrorism.” '%’

3. Amendments to Death Penalty Appeals Procedures, Ohio Rev. Code

§ 2929.05

In 1994, the State of Ohio amended the Ohio Constitution by referendum and removed
original appellate jurisdiction from the Court of Appeals in death penalty cases.''® The
courts of appeals may review direct appeals only in death penalty cases in which a
sentence of death was imposed for an offense committed prior to January 1, 1995.'""" In
all other cases, there is no intermediate appeal to the courts of appeals in death penalty
cases and all direct appeals following the imposition of a death sentence proceed directly
to the Ohio Supreme Court. '

4. Amendments to Ohio’s Death Sentencing Statute, Ohio Rev. Code §§
2929.03 and 2929.06

Between 1995 and 2004, the Ohio General Assembly adopted life imprisonment without
parole as an alternative sentence in aggravated murder cases, in addition to adding
optional and mandatory penalties when certain circumstances existed in particular
aggravated murder cases. Through these years, the General Assembly also revised the
death penalty statute to incorporate several non-substantive changes and to make the
language of the statute gender neutral. !>

In 1995 (effective July 1, 1996), the Ohio General Assembly amended Ohio Rev. Code §
2929.03 to adopt life imprisonment without parole as an optional sentence for a defendant
convicted of aggravated murder when the trial court or three-judge panel could not

1% g B. 193, 122d Gen. Assem., Reg. Sess. (Ohio 1998); OHIO REV. CODE § 2929.04(A)(4)(a)-(b) (West
1998).

1999 B. 184, 124th Gen. Assem., Reg. Sess. (Ohio 2002); OHIO REV. CODE § 2929.04(A)(10), (B) (West
2002).

19 See H.R.J. 15, 120th Gen. Assem., Reg. Sess. (Ohio 1994) (proposing constitutional amendment to
article IV, sections 2 and 3 of Ohio State Constitution to give the Ohio Supreme Court original jurisdiction
in direct appeals of death penalty cases). H.R.J. 15 was approved by Ohio voters on Nov. 8, 1994. See
S.B. 4, 121st Gen. Assem., Reg. Sess. (Ohio 1995).

"1 S B. 4, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.05 (West 1994); OHIO
CONST. art. IV, §§ 2, 3 (amended 1995).

2§ B. 4, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.05 (West 1994); OHIO
CONST. art. IV, §§ 2, 3 (amended 1995).

3 See, e.g., S.B. 4, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE §§ 2929.03, .04 (West
1995).
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impose a death sentence on the defendant.''* If the jury recommended a sentence of

death, and the trial court then found that the aggravating circumstances did not outweigh
the mitigating factors beyond a reasonable doubt, the court could now impose a sentence
of life imprisonment with parole eligibility after twenty years, life imprisonment with
parole eligibility after thirty years, or life imprisonment without parole.'"” The trial court
also could impose a sentence of life imprisonment without parole on an offender found
guilty of aggravated murder who was under the age of eighteen at the time of the
offense. ''®

Additionally, the 1995 amendments provided that when a sentence of death is later
vacated by the Court of Appeals or the Supreme Court of Ohio pursuant to the provisions
of Ohio Rev. Code § 2929.06(A),"" the trial court was required to conduct a re-
sentencing hearing during which the court may sentence the defendant to life
imprisonment without parole, life imprisonment with parole eligibility after twenty years,
or life imprisonment with parole eligibility after thirty years.''® The amendment also
added a new section, 2929.06(B), which stated that if a defendant’s sentence to life
imprisonment without parole is later vacated,'" the defendant could be sentenced to
either life imprisonment with parole eligibility after twenty years or life imprisonment
with parole eligibility after thirty years upon re-sentencing. '*°

A year later, in 1996, the General Assembly eliminated the sentencing possibility of life
imprisonment with parole eligibility after twenty years and instead required that when a
trial court or panel of judges sentenced the defendant to life imprisonment, the defendant

14§ B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995); see generally OHIO REV. CODE §§ 2929.03, .06
(West 1995). This instance arises when, for example, the defendant was under age eighteen at the time of
the offense, the aggravating circumstances were not specified in the indictment, the aggravators were not
proven beyond a reasonable doubt, or the aggravating factors did not outweigh the mitigating factors
beyond a reasonable doubt.

5§ B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.03(D)(3) (West 1995).
The statute remained unchanged with regard to the factors that the trial court should consider in its
determination as to whether to affirm the jury’s recommendation that a death sentence be imposed. See
supra note 75 and accompanying text.

¢S B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.03(E) (West 1995).

"7 Specifically, the 1995 amendment states that the trial court may impose a sentence of life
imprisonment without parole or with parole eligibility, but not death, when: (1) the courts of appeals or the
Ohio Supreme Court could not affirm the sentence of death under standards set forth in section 2929.05 of
the Ohio Revised Code (relating to the standards by which death sentences will be reviewed on appeal); (2)
the death sentence is vacated upon appeal solely because the statutory procedure set forth in sections
2929.03 and 2929.04 of the Ohio Revised Code is unconstitutional; or (3) the death sentence is vacated
pursuant to 2929.05(C) (prohibiting the imposition of a death sentence on a defendant who was under
eighteen years of age at the time of the offense). See S.B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995);
OHIO REV. CODE § 2929.06(A) (West 1995).

"8 S B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.06(A) (West 1995).

19 Specifically, the defendant may be re-sentenced only to life imprisonment with parole eligibility when
the defendant’s sentence is vacated on appeal because the statutory procedure for imposing the sentence of
life imprisonment without the parole, under sections 2929.03 and 2929.04 of the Ohio Revised Code, is
unconstitutional. See S.B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.06(B)
(West 1995).

120§ B. 2, 121st Gen. Assem., Reg. Sess. (Ohio 1995); OHIO REV. CODE § 2929.06(B) (West 1995).
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would not be eligible for parole until after serving twenty-five years of full imprisonment
or thirty years of full imprisonment, or life imprisonment without parole. '*!

Another 1996 amendment provided that when a defendant’s sentence was vacated due to
an error in the sentencing phase of the capital trial and the provisions of Ohio Rev. Code
§ 2929.06(A) did not apply to the vacation of the sentence, the trial court was required to
impanel a jury or three-judge panel to re-sentence the defendant. ' At the hearing, the
jury or three-judge panel was required to re-sentence the defendant in accordance with
Ohio Rev. Code § 2929.03 to determine whether to impose a sentence of death, life
imprisonment without parole, life imprisonment with parole eligibility after serving
twenty years, or life imprisonment with parole eligibility after serving thirty years. "2

Additionally, the Ohio General Assembly amended the death penalty statute in 1996 to
require that when a defendant is found guilty of a “sexually motivated” or “sexually
violent predator” aggravating circumstance, and such circumstance is stated in the
indictment, the offender was required to be sentenced to death or life imprisonment
without parole. '** Additionally, if the defendant was convicted of aggravated murder on
or after the effective date of this 1996 amendment and the defendant was found guilty of
a sexually motivated or sexually violent aggravating circumstance, but the death sentence
imposed on the defendant was later vacated pursuant to the provisions of Ohio Rev. Code
§ 2929.06(A)(1),'* the defendant was required to instead serve a sentence of life
imprisonment without parole. '

Lastly, in 2004, the General Assembly expanded the use of the sentences of life
imprisonment without parole and life imprisonment with parole eligibility after serving
twenty-five or thirty years imprisonment. If a defendant was found guilty of aggravated
murder, but the indictment charging aggravated murder did not contain one or more
specifications of the aggravating circumstances listed in Ohio Rev. Code § 2929.04, or if
the specification of the aggravating circumstance(s) was included in the indictment, but
the defendant was nonetheless found not guilty as to each of the specifications, the trial
court could now impose a sentence of: (1) life imprisonment without parole; (2) life
imprisonment with parole eligibility after twenty-five years; (3) life imprisonment with
parole eligibility after thirty years; or (4) life imprisonment with parole eligibility after

121 S B. 269, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2929.03(C)(2), (D)(2),
(D)(3)(b) (E)(2) (West 1996); OHIO REV. CODE § 2929.06 (West 1996).

S.B. 258, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2929.06(A)(2) (West 1996).
If the defendant was originally sentenced by a three-judge panel instead of a jury, the trial court must
impanel a three-judge panel to re-sentence the defendant. Id.
12§ B. 258, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2929.06(A)(2) (West 1996).
124 'H.B. 180, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2929.03(C)(2)(a)(ii) (West
1996); see also OHIO REV. CODE § 2929.03(D)(2)(b) (West 1996). This rule eliminates the possibility of
the trial court or panel of judges sentencing the defendant to life imprisonment with parole eligibility after
twenty or thirty years, and requires a sentence of life imprisonment without parole, if it finds that the
aggravating circumstances are outweighed by the mitigating factors when a defendant has been found
guilty of a sexually motivated or sexually violent aggravating circumstance. Id.
123 See infra note 127 on circumstances in which a capitally sentenced defendant would receive a re-
sentencing hearing pursuant to section 2929.06(A)(1) or (A)(2) of the Ohio Revised Code.
126 H.B. 180, 121st Gen. Assem., Reg. Sess. (Ohio 1996); OHIO REV. CODE § 2929.06(A) (West 1996).
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serving twenty years imprisonment, (which was the only available sentence under these
circumstances before the 2004 amendment). '’

Additionally, the 2004 amendment replaced the existing version of Ohio Rev. Code §
2929.06 (A), and now provides that if a death sentence imposed on an offender is set
aside, nullified, or vacated, because the Ohio Supreme Court (or the courts of appeals in
cases in which the offense took place prior to July 1, 1995): (a) could not affirm the death
sentence under the standards imposed in Ohio Rev. Code § 2929.05; (2) set aside,
nullified, or vacated the sentence on appeal for the sole reason that the statutory
procedure for imposing the death sentence in Ohio Rev. Code §§ 2929.03 and 2929.04
are unconstitutional; (3) set aside, nullified, or vacated the sentence pursuant to Ohio
Rev. Code § 2929.05(C); or (4) set aside, nullified, or vacated the sentence because the
offender is mentally retarded under standards set forth in decisions by the U.S. Supreme
Court and the Supreme Court of Ohio, the trial court was required to re-sentence the
defendant. '*® At the re-sentencing hearing, the court was required to impose a sentence
of life imprisonment pursuant to the life imprisonment sentences that were available
under Ohio Rev. Code §§ 2929.03(D) or 2909.24 at the time the offender committed the
offense. '*

The 2004 amendment revised Ohio Rev. Code § 2929.06(B) to require that whenever an
Ohio state court or any federal court sets aside, nullifies, or vacates a sentence of death
imposed upon an offender for a sentencing error that occurred during the penalty phase of
the defendant’s capital trial, and if Ohio Rev. Code § 2929.06(A) does not apply, the trial
court was required to impanel a jury or three-judge panel to re-sentence the offender. '*°
The jury or three-judge panel will recommend whether the defendant should be re-
sentenced to death or life imprisonment pursuant to the limitations contained within Ohio
Rev. Code § 2929.03(D). "' If the jury or three-judge panel decides to re-sentence the
defendant to life imprisonment, the sentences to which the court may sentence to
defendant are the same sentences that were available at the time the defendant committed
the offense. ** Also, the 2004 amendments provide that nothing in Ohio Rev. Code §
2929.06 should be construed as to limit or restrict the rights of the State to appeal any
order setting aside, nullifying, or vacating a conviction or death sentence > and that Ohio
Rev. Code § 2929.06 applies to all offenses committed on or after October 19, 1981, **

127 H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.03(A)(1) (West 2004).
128 'H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(A) (West 2004).

129 'H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(A) (West 2004).

B0 'H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(B) (West 2004).
This amendment effectively overruled State v. Penix and permitted the trial court to re-sentence the
defendant to death. See supra note 96 and accompanying text.

1 H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(B) (West 2004).

32 H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(B) (West 2004).

13 H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(D) (West 2004).

13 H.B. 184, 125th Gen. Assem., Reg. Sess. (Ohio 2004); OHIO REV. CODE § 2929.06(E) (West 2004).
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III. THE PROGRESSION OF AN OHIO DEATH PENALTY CASE
A. Pretrial Process

1. Indictment

Death-eligible crimes must be prosecuted by indictment.'*> In order to prosecute an
individual accused of aggravated murder capitally, a grand jury'*® must issue an
indictment "’ containing a statement that “the defendant has committed a public offense”
and specifying the offense and be signed by “the prosecuting attorney or in the name of
the prosecuting attorney by an assistant prosecuting attorney.” 3% The manner in which,
or the means by which the death was caused does not need to be detailed in the
indictment. ** In cases in which the death penalty may be sought, the indictment or
count in the indictment charging the offense must specify the aggravating circumstances
alleged to be present. '*

The clerk of the court of common pleas must make and deliver a copy of the indictment
to the sheriff, defendant, or the defendant’s counsel within three days of it being filed. '*!
A defendant may not be arraigned or be called to answer the indictment until at least one
day has elapsed after receiving or having an opportunity to receive a copy of the
indictment, in person or by counsel. '**

In Ohio, a person is eligible for the death penalty only if he/she is found guilty of
aggravated murder with at least one specification.'* The aggravated murder statute
states that:

5 OHIo R. CRIM. P. 7(A).
13 A grand jury is composed of fifteen people who satisfy the qualifications of a juror specified in section
2313.42 of the Ohio Revised Code. OHIO REV. CODE § 2939.02 (West 2007). At least twelve of the grand
jurors must concur in the finding of an indictment. OHIO REV. CODE § 2939.20(West 2007); OHIO R. CRIM.
P.7(A).
7 Ouio R. CRIM. P. 6(F).
B8 OmIo R. CRIM. P. 7(B).  “The statement may be in the words of the applicable section of the statute,
provided the words of that statute charge an offense, or in words sufficient to give the defendant notice of
all the elements of the offense with which the defendant is charged. It may be alleged in a single count that
the means by which the defendant committed the offense are unknown or that the defendant committed it
by one or more specified means.” 1d.
139 OHIO REV. CODE § 2941.14(A) (West 2007).
140 OHI0 REV. CODE § 2941.14(B) (West 2007).
12 OHIO REV. CODE § 2941.49 (West 2007).

Id.
" OHio REV. CODE § 2929.02 (West 2007). The term “specification” refers to aggravating
circumstances. As stated in section 2941.14(B) of the Ohio Revised Code, “[i]Jmposition of the death
penalty for aggravated murder is precluded unless the indictment or count in the indictment charging the
offense specifies one or more of the aggravating circumstances listed in division (A) of section 2929.04 of
the Revised Code. If more than one aggravating circumstance is specified to an indictment or count, each
shall be in a separately numbered specification, and if an aggravating circumstance is specified to a count
in an indictment containing more than one count, such specification shall be identified as to the count to
which it applies.” OHIO REV. CODE § 2941.14(A) (West 2007).
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(1)
2)

3)

4

©)

2.

No person shall purposely, and with prior calculation and design, cause

the death of another or the unlawful termination of another's pregnancy.

No person shall purposely cause the death of another or the unlawful

termination of another's pregnancy while committing or attempting to

commit, or while fleeing immediately after committing or attempting to

commit, kidnapping, rape, aggravated arson, arson, aggravated robbery,

robbery, aggravated burglary, burglary, terrorism, or escape.

No person shall purposely cause the death of another who is under thirteen

years of age at the time of the commission of the offense.

No person who is under detention as a result of having been found guilty

of or having pleaded guilty to a felony or who breaks that detention shall

purposely cause the death of another.

No person shall purposely cause the death of a law enforcement officer

whom the offender knows or has reasonable cause to know is a law

enforcement officer when either of the following applies:

(a) The victim, at the time of the commission of the offense, is
engaged in the victim's duties.

(b) It is the offender's specific purpose to kill a law enforcement
officer. '**

Initial Appearance

When the accused is taken before a court or magistrate after the indictment has been
filed, the court or magistrate will:

(1)

2

3)

4
)

Inform the defendant of the charges against him/her and the identity of the
complainant and permit the accused or his counsel to see and read the
affidavit or complaint;

Inform the defendant of him/her right to have counsel, the right to a
continuance in the proceedings to secure counsel, and the right to have
counsel assigned to him/her without cost if he/she is unable to employ
counsel; 145

Inform the defendant that he/she need not make any statement and that any
statement may be used against him/her;

When the defendant’s appearance is not pursuant to an indictment, inform
the defendant of him/her right to a preliminary hearing;

Inform the accused of the effect of pleas of guilty, not guilty, and no
contest, and of his/her right to trial by jury;

144 OHIO REV. CODE § 2903.01(West 2007).

145 The appointment of counsel is dealt with in Rule 20 of the Rules of Superintendence for the Courts of
Ohio. See RULES OF SUPERINTENDENCE FOR THE CTS. OF OHIO R. 20. A more detailed discussion of
counsel qualification requirements may be found in Chapter Six: Defense Services, located on page 179-

183.
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(6) Inform the accused of the nature and extent of possible punishment on
conviction, '*°

The accused will not be asked to plead to the charges at the initial appearance. '*’

3. Arraignment

Arraignment is conducted in open court and consists of reading the indictment to the
defendant or stating the substance of the charge and calling on him/her to plead to the
charge(s).'*® The judge or magistrate then will ask the accused whether he/she
understands the nature of the charge(s) against him/her and, if not, explain them. '** The
defendant must be given a copy of the indictment before being asked to plead *° and
must be present at the arraignment, unless a plea of not guilty is entered, the defendant
consents to the plea, and the prosecuting attorney agrees.

When a defendant is not represented by counsel, the judge or magistrate must ensure that
the defendant understands that:

(1) He/she has a right to retain counsel even if he/she intends to plead guilty,
and has a right to a reasonable continuance in the proceedings to secure
counsel, and has the right to have counsel assigned without cost if he/she
is unable to employ counsel,

(2) He/she has a right to bail, if the offense is bailable; and

3) He/she does not need to make any statement during the proceeding, but
any statement made can and may be used against him/her. '

The defendant may plead guilty, not guilty, not guilty by reason of insanity, or no
contest. > If the defendant declines to plead, a plea of not guilty will be entered. >* A
plea of not guilty also will be entered if the court refuses to accept a plea of guilty or no
contest. ' The defense of not guilty by reason of insanity must be pleaded at the time of

146 OHIO REV. CODE § 2937.02 (West 2007); OHIO R. CRIM. P. 5(A).

7 OHIO R. CRIM. P. 5(A).

18 OHI0 REV. CODE § 2935.03 (West 2007); OHIO R. CRIM. P. 10(A).

149 OHI10 REV. CODE § 2935.03 (West 2007).

%0 OHIO R. CRIM. P. 10(A).

I Ouio R. CRIM. P. 10(B).

32 On10 R. CRIM. P. 10(C).

133 0OnI0 R. CRIM. P. 11(A). Section 2937.06(A)(1) of the Ohio Revised Code only provides for pleas of
guilty or not guilty in felony cases, however. OHIO REV. CODE § 2937.06(A)(1) (West 2007). The plea of
guilty is a complete admission of the defendant’s guilt. OHIO R. CRIM. P. 11(B)(1). The plea of no contest
is “not an admission of defendant’s guilt, but is an admission of the truth of the facts alleged in the
indictment, information, or complaint, and the plea or admission shall not be used against the defendant in
any subsequent civil or criminal proceeding.” OHIO R. CRIM. P. 11(B)(2).

13 OHI0 REV. CODE § 2937.06(A)(1) (West 2007); OHIO R. CRIM. P. 11(A).

33 OmI0 R. CRIM. P. 11(G). In such cases, neither plea is admissible into evidence or may be the subject
of comment by the prosecuting attorney or the court. Id.
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arraignment, unless the court permits such a plea to be entered at another time before
trial. '

The court may not accept a guilty plea in cases in which the defendant is unrepresented
by counsel, unless the defendant waives the right to counsel after being re-advised that
the right exists. "’ Furthermore, the court can refuse to accept a guilty plea and may not
accept such a plea without first addressing the defendant personally and:

(1) Determining that the defendant is making the plea voluntarily, with
understanding of the nature of the charges and of the maximum penalty
involved, and that the defendant is not eligible for probation or for the
imposition of community control sanctions at the sentencing hearing;

(2) Informing the defendant of and determining that the defendant
understands the effect of the plea of guilty, and that the court, upon
acceptance of the plea, may proceed with judgment and sentence; and

3) Informing the defendant and determining that the defendant understands
that by the plea the defendant is waiving the rights to jury trial, to confront
witnesses against him or her, to have compulsory process for obtaining
witnesses in the defendant's favor, and to require the state to prove the
defendant's guilt beyond a reasonable doubt at a trial at which the
defendant cannot be compelled to testify against himself or herself. '**

If the defendant enters a written plea of guilty or pleads not guilty, but waives the right to
have the court take evidence concerning the offense, the court may find that the crime has
been committed and that there is probable and reasonable cause to hold the defendant for
trial pursuant to indictment by the grand jury.'” If the defendant negotiates a plea of
guilty or no contest, the underlying agreement upon which the plea is based must be
stated on the record in open court. '®°

The defendant must plead separately to the charge of aggravated murder and each
specification. '*! A plea of guilty or no contest to the charge waives the defendant's right
to a jury trial, and before accepting a plea of guilty or no contest, the court will advise the
defendant and determine that the defendant understands the consequences of the plea. '*
If the indictment contains one or more specifications and a plea of guilty to the charge is
accepted, the court may dismiss the specifications and impose sentence accordingly, in
the interests of justice. '® If the indictment contains one or more specifications that are

1% OHio R. CRIM. P. 11(H).

7 OmHio R. CRIM. P. 11(C)(1).

'8 OmIo R. CRIM. P. 11(C)(2). According to section 2937.09 of the Ohio Revised Code, before receiving
a guilty plea in a felony case, the court must “advise the accused that such plea constitutes an admission
which may be used against him[/her] at a later trial.” OHIO REV. CODE § 2937.09 (West 2007).

139 OHIO REV. CODE § 2937.09 (West 2007).

10" OHIO R. CRIM. P. 11(F).

11" OHIO R. CRIM. P. 11(C)(3).

2 1d. This includes using the admission against the defendant at a later trial. OHIO REV. CODE § 2937.09
(West 2007).

1 OHio R. CRIM. P. 11(C)(3).
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not dismissed upon acceptance of a guilty plea, or if guilty pleas are accepted to the
charge and one or more specifications, a court composed of a three judge panel will:

(1) Determine whether the offense was aggravated murder or a lesser offense;

(2) If the offense is determined to have been a lesser offense, impose sentence
accordingly; and

3) If the offense is determined to have been aggravated murder, proceed as
provided by law to determine the presence or absence of the specified
aggravating circumstances and of mitigating circumstances, and impose
sentence accordingly. '

The court of common pleas will set criminal cases for trial within thirty days after the
date the defendant’s plea was entered. '® Continuances will not be granted unless there
is proof that the ends of justice require a continuance. '®°

4. Pre-trial Motions

Either party may file a pre-trial motion raising any defense, objection, evidentiary issue,
or request that may be determined without trial. '*’ Some issues must be raised pre-trial,
including:

(1) Defenses and objections based on defects in the institution of the
prosecution;

(2) Defenses and objections based on defects in the indictment, other than
failure to show jurisdiction in the court or to charge an offense;

3) Motions to suppress evidence, including statements and identification
testimony, on the grounds that it was illegally obtained;

(4) Requests for discovery; and

(%) Requests for severance of charges or defendants. '®®

In addition, if a defendant intends to offer testimony to establish an alibi, he/she must
provide the prosecution with written notice of this intention at least seven days before
trial. '%

B. The Capital Trial
Capital trials are heard in the court of common pleas and conducted in two phases: the

guilt/innocence proceeding and, if the defendant is found guilty, the sentencing
proceeding. '

164
Id.
15 OHIO REV. CODE § 2945.02 (West 2007). But see OHIO REV. CODE § 2945.71 (West 2007).
166
Id.
17" OmIO R. CRIM. P. 12(C).
168 Id.
1 OHIO R. CRIM. P. 12.1. The court may allow this evidence to be presented, even if the defendant fails
to provide notice to the prosecution, if the court determines that it is in the interest of justice to do so. Id.
170" OHI10 REV. CODE § 2929.022(B) (West 2007).
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1. Trial Phase

All individuals charged with a capital crime possess the right to a trial by jury,'”
although the defendant may “knowingly, intelligently and voluntarily” waive this
right. '* If the defendant waives his/her right to a jury trial, the case will be heard by a
three judge panel.'” If the defendant does not waive his/her right to a jury trial, the
court, in conjunction with the state and defense, must select twelve jurors'’* and, if
deemed necessary by the court, alternate jurors. '

When selecting the jury, the court, state, and defense may examine the prospective
jurors.'”® The state and defense may challenge any juror for cause for the following
reasons:

(1) The juror has been convicted of a crime which by law renders the juror
disqualified to serve on a jury;

(2) The juror is a chronic alcoholic, or drug dependent person;

3) The juror was a member of the grand jury that found the indictment in the
case;

(4) The juror served on a petit jury drawn in the same cause against the same
defendant, and the petit jury was discharged after hearing the evidence or
rendering a verdict on the evidence that was set aside;

(5) The juror served as a juror in a civil case brought against the defendant for
the same act;

(6) The juror has an action pending between him/her and the State of Ohio or
the defendant;

(7) The juror or the juror’s spouse is a party to another action then pending in
any court in which an attorney in the cause then on trial is an attorney,
either for or against the juror;

(8) The juror has been subpoenaed in good faith as a witness in the case;

9) The juror is possessed of a state of mind evincing enmity or bias toward
the defendant or the state; but no person summoned as a juror shall be
disqualified by reason of a previously formed or expressed opinion with
reference to the guilt or innocence of the accused, if the court is satisfied,
from the examination of the juror or from other evidence, that the juror
will render an impartial verdict according to the law and the evidence
submitted to the jury at the trial;

(10)  The juror is related by consanguinity or affinity within the fifth degree to
the person alleged to be injured or attempted to be injured by the offense

71 OHIO CONST. art. I, § 5; OHIO REV. CODE § 2945.17 (West 2007).

172 OHIO REV. CODE § 2945.05 (West 2007); OHIO R. CRIM. P. 23.

13 OHI0 REV. CODE § 2945.06 (West 2007).

174 On10 R. CRIM. P. 23; see also OHIO REV. CODE § 2945.23 (West 2007).
175 OHIO R. CRIM. P. 24(G).

176 OHIO REV. CODE § 2945.27(West 2007); OHIO R. CRIM. P. 24(B).

34



charged, or to the person on whose complaint the prosecution was
instituted, or to the defendant;

(11)  The juror is the person alleged to be injured or attempted to be injured by
the offense charged, or the person on whose complaint the prosecution
was instituted, or the defendant;

(12)  The juror is the employer or employee, or the spouse, parent, son, or
daughter of the employer or employee, or the counselor, agent, or
attorney, of any person included in number 11;

(13)  English is not the juror’s first language, and the juror’s knowledge of
English is insufficient to permit the juror to understand the facts and law
in the case; and

(14)  The juror is otherwise unsuitable for any other cause to serve as a juror. '’

A juror also may be excluded for cause if he/she unequivocally states that under no
circumstances will he/she follow the instructions of a trial judge and consider fairly the
imposition of a sentence of death in a particular case.'’”® A prospective juror’s
conscientious or religious opposition to the death penalty in and of itself is not grounds
for a challenge for cause. '”’

In addition to challenges for cause, each party may peremptorily challenge up to six
. 180
jurors.

Once empanelled, the jury must decide whether the prosecution has proved beyond a
reasonable doubt that the defendant is guilty of aggravated murder with specifications or
some lesser included offense or offenses.'®' In addition, the jury must decide whether
the prosecution has proved beyond a reasonable doubt that the defendant is guilty of each
charged specification. '™

77 On10 REV. CODE §§ 2313.42, 2945.25 (2007); OHIO R. CRIM. P. 24(C). A potential juror may be
challenged for cause if he/she has a position against the death penalty that would interfere with his/her
ability to recommend the death penalty in cases where it is warranted or if he/she would automatically
recommend the death penalty if a conviction of a capital felony occurs.
178 OHI0 REV. CODE § 2945.25(C) (2007). All parties will be given wide latitude in voir dire questioning
in this regard. Id.; see also Witherspoon v. Illinois, 391 U.S. 510, 522 (1968); Wainwright v. Witt, 469
U.S. 412, 424 (1985); Morgan v. Illinois, 504 U.S. 719, 729 (1992). In 1968, the United States Supreme
Court, in Witherspoon, found that a defendant’s right to an impartial jury, under the Sixth and Fourteenth
Amendments of the United States Constitution, is violated when prospective jurors who possess “general
objections to the death penalty or conscientious or religious scruples against its infliction” are excluded for
cause. See Witherspoon, 391 U.S. at 522. Almost twenty years later, the Court, in Witt, established the
standard for determining when a prospective juror may be excluded for cause because of his/her views on
the death penalty. See Witt, 469 U.S. at 424. The standard includes the following: “whether the juror’s
views would ‘prevent or substantially impair the performance of his[/her] duties as a juror in accordance
with his[/her] instructions and his[/her] oath.”” Id. In Morgan, the Court identified prospective jurors who
would “automatically vote for the death penalty in every case” as individuals who may be removed for
cause because such individuals are biased and would be unwilling to consider the court’s evidence as
required by its instructions. See Morgan, 504 U.S. at 729.
179" OHI10 REV. CODE § 2945.25(C) (West 2007).
180 OHI0 REV. CODE § 2945.23(West 2007); OHIO R. CRIM. P. 24(D).
12; OHIO REV. CODE § 2929.03(B) (West 2007).

Id.
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During the guilt/innocence phase, both the State and defense may present opening and
closing arguments, as well as witnesses and other types of evidence, and have the
opportunity to cross-examine all witnesses presented by the other side.'® After both
sides have presented their closing arguments, the court will instruct the jury as to the law
of the case. '™

To render a verdict, the jury must be unanimous. '® If the defendant is found guilty of
the capital offense and at least one specification (i.e., aggravating circumstance), he/she
will proceed to the penalty phase of the capital trial.

2. Penalty Phase

The purpose of the penalty phase is for the judge and jury to determine whether the
appropriate sentence for a defendant convicted of a capital felony and found guilty for
one or more charged specifications is death, life imprisonment without parole, life
imprisonment with parole eligibility after serving twenty-five full years of imprisonment,
or life imprisonment with parole eligibility after serving thirty full years of
imprisonment. '’

If the defendant was tried by jury during the guilt phase, the penalty phase will be
conducted before the trial judge and the trial jury. If the defendant waived the right to a
jury trial and was tried by a three judge panel, the same panel of judges that tried the
defendant during the guilt phase will hear the penalty phase. '*®

The court and trial jury will consider:

(1) Any evidence raised at trial that is relevant to the aggravating
circumstances of which the defendant was found guilty;

(2) Any factors in mitigation of the imposition of a death sentence;

3) Testimony and other evidence that is relevant to the nature and
circumstances of the aggravating circumstances of which the defendant
was found guilty;

4) The statutory mitigating factors;

(5) Any other factors in mitigation of the imposition of a death sentence;

(6) The statement, if any, of the offender; and

(7) The arguments, if any, of counsel for the defense and prosecution which
are relevant to the penalty that should be imposed on the defendant. '*’

185 OHIO REV. CODE §§ 2315.01(A), 2945.10 (West 2007).

'8 OHIO REV. CODE §§ 2315.01(A)(7), 2945.10(G) (West 2007).
185 OHIO R. CRIM. P. 31(A).

18 OHI0 REV. CODE § 2929.19(A)(1) (West 2007).

187 OHI10 REV. CODE § 2929.03 (West 2007).

18 OHI0 REV. CODE § 2929.03(C)(2)(b) (West 2007).

18 OHI0 REV. CODE § 2929.03(D)(1) (West 2007).
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In addition, the court may require a pre-sentence investigation and/or a mental
examination to be conducted upon the defendant’s request. The trial court and trial jury
must consider any report that was prepared pursuant to the examination and/or
investigation.

Based on the evidence presented by the state and defense, the jury or three judge panel
must assess whether the state has proved beyond a reasonable doubt that the aggravating
circumstances the defendant was found guilty of committing outweigh the factors in
mitigation of a death sentence. "' If the jury or three judge panel unanimously finds that
the aggravating circumstances outweigh the mitigating factors beyond a reasonable
doubt, the trial jury or judicial panel must recommend a sentence of death. 12" Absent this
finding, the jury or judicial panel must recommend that the defendant be sentenced to life
imprisonment without parole, life imprisonment with parole eligibility after serving
twenty-five full years of imprisonment, or life imprisonment with parole eligibility after
serving thirty full years of imprisonment. '**

If the trial jury recommends a sentence of life without parole or life imprisonment with
the possibility of parole after twenty-five or thirty years, the court must impose the
sentence recommended by the jury.'** If the jury recommends that a death sentence be
imposed, the court must independently determine beyond a reasonable doubt that the
aggravating circumstances outweigh the mitigating factors. '”> If the court does so, it will
impose a sentence of death. '*® Without such a finding, the defendant will be sentenced
to either life imprisonment without parole, life imprisonment with parole eligibility after
serving twenty-five full years of imprisonment, or life imprisonment with parole
eligibility after serving thirty full years of imprisonment. '*’

Within fifteen days of the defendant being sentenced to death, '® the court must file an
opinion stating its specific findings regarding the existence of any of the statutory
mitigating factors, any non-statutory mitigating factors, the aggravating circumstances of

0 1d. The defendant may also receive a mental examination pursuant to section 2929.024 of the Ohio

Revised Code. OHIO REV. CODE § 2929.024 (West 2007) (“If the court determines that the defendant is
indigent and that investigation services, experts, or other services are reasonably necessary for the proper
representation of a defendant charged with aggravated murder at trial or at the sentencing hearing, the court
shall authorize the defendant’s counsel to obtain the necessary services for the defendant, and shall order
that payment of the fees and expenses for the necessary services be made in the same manner that payment
for appointed counsel is made pursuant to Chapter 120 [(“Public Defenders™)] of the Revised Code.”).
1 OHI0 REV. CODE § 2929.03(D)(1) (West 2007).
2 OH10 REV. CODE § 2929.03(D)(2) (West 2007).
'3 1d. If the defendant also is convicted of or pleads guilty to a sexual motivation specification and a
sexually violent predator specification that are included in the indictment, count in the indictment, or
information that charged aggravated murder, the defendant must be sentenced to life without parole. Id.
4 Id. If the sentence is a sentence of life imprisonment without parole imposed because the defendant
was convicted of or pled guilty to a sexual motivation specification and a sexually violent predator
specification, the sentence will be served pursuant to Section 2971.03 of the Ohio Revised Code. Id.
15 OHI0 REV. CODE § 2929.03(D)(2)(b), (D)(3) (West 2007).
ij OHIO REV. CODE § 2929.03(D)(3) (West 2007).

Id.
1% OHI0 REV. CODE § 2929.03(F) (West 2007).
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which the defendant was found guilty, and the reasons why the aggravating
circumstances outweigh the mitigating factors. '

After imposing sentence, the court must advise the defendant that he/she has the right to
appeal the conviction and sentence and that:

(1) The defendant may appeal without payment;
(2) Counsel will be appointed to him/her if the defendant is unable to pay;
3) Documents necessary for an appeal will be provided without costs if the
defendant is unable to pay for them; and
(4) The defendant has the right to have a timely notice of appeal filed for
him/her. **
Death sentences are automatically appealed to the Ohio Supreme Court. '
defendant’s request, the court will appoint counsel for the appeal. %>

Upon the

After the verdict of conviction, the defendant may move for a new trial. ?® A new trial
may be granted for any of the following situations which materially affected the
defendant’s substantial rights:

(1) Irregularity in the proceedings of the court, jury, prosecuting attorney, or
the witnesses for the state, or for any order of the court, or abuse of
discretion by which the defendant was prevented from having a fair trial;

(2) Misconduct of the jury, prosecuting attorney, or the witnesses for the state;

3) Accident or surprise which ordinary prudence could not have guarded
against;

(4) That the verdict is not sustained by sufficient evidence or is contrary to
law, but if the evidence shows the defendant is not guilty of the degree of
crime for which he/she was convicted, but guilty of a lesser degree
thereof, or of a lesser crime included therein, the court may modify the
verdict or finding accordingly, without granting or ordering a new trial,
and pass sentence on such verdict or finding as modified, provided that
this power extends to any court to which the cause may be taken on
appeal;

(%) Error of law occurring at the trial; and

(6) When new evidence is discovered material to the defendant, which he
could not with reasonable diligence have discovered and produced at the
trial. When a motion for a new trial is made upon the ground of newly
discovered evidence, the defendant must product at the hearing of said
motion, in support thereof, the affidavits of the witnesses by whom such

199 Id

29 OnIo R. CRIM. P. 32(A).

21 OHIO REV. CODE § 2929.05(A) (West 2007). For offenses committed before January 1, 1995, the
courts of appeals also would determine whether the sentence of death is appropriate.

202 OHIO R. CRIM. P. 32(A).

2% OHIO REV. CODE § 2945.79 (West 2007).
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evidence is expected to be given, and if time is required by the defendant
to procure such affidavits, the court may postpone the hearing of the
motion for such length of time as under all the circumstances of the case is
reasonable. The prosecuting attorney may produce affidavits or other
evidence to impeach the affidavits of such witnesses. 2**

An application for a new trial, for every reason other than newly discovered evidence,
must be filed within fourteen days of the verdict being rendered. *”> A motion for a new
trial based on newly discovered evidence must be filed within 120 days following the day
the verdict was rendered.’”® When a new trial is granted, the defendant will stand for
trial as though there has been no previous trial. >’

A motion for a new trial will not be granted as a result of:

(1) An inaccuracy or imperfection in the indictment, provided that the charge
is sufficient to fairly and reasonably inform the accused of the nature and
cause of the accusation against him;

(2) A variance between the allegations and the proof thereof unless the
defendant is misled or prejudiced thereby;

3) The admission or rejection of any evidence offered against or for the
defendant unless it affirmatively appears on the record that the defendant
was or may have been prejudiced thereby;

4) A misdirection of the jury unless the accused was or may have been
prejudiced thereby; and

(5) Any other cause unless it appears affirmatively from the record that the
defenz%gnt was prejudiced thereby or was prevented from having a fair
trial.

A motion for a new trial is not a prerequisite to obtain appellate review. 2%

C. The Direct Appeal
An individual convicted of aggravated murder with specifications may have his/her

conviction reviewed in the Ohio Supreme Court and/or the United States Supreme Court.
The Ohio Supreme Court is obligated to review all cases in which the defendant has been

294 OHIO REV. CODE § 2945.79 (West 2007); OHIO R. CRIM. P. 33(A).

25 Onio R. CRIM. P. 33(B). The time period may be extended if it is made to appear by clear and
convincing evidence that the defendant was unavoidably prevented from filing his/her motion for a new
trial. In this situation, the motion for a new trial should be filed within three days of the court’s finding that
he/she was unavoidably prevented from filing the motion within the time provided. Id.

2% 1d. The time period may be extended if it is made to appear by clear and convincing evidence that the
defendant was unavoidably prevented from filing his/her motion for a new trial. In this situation, the
motion for a new trial should be filed within three days of the court’s finding that he/she was unavoidably
prevented from filing the motion within the time provided. Id.

27 OHIO REV. CODE § 2945.82 (West 2007).

2% OHIO REV. CODE § 2945.83 (2007); OHIO R. CRIM. P. 33(E).

299 OHIO REV. CODE § 2945.831 (2007); OHIO R. CRIM. P. 33(F).
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convicted of aggravated murder and sentenced to death.?'’ The United States Supreme
Court may hear an appeal, but is not required to do so.*"!

A person who is convicted of aggravated murder and sentenced to death receives an
automatic appeal to the Ohio Supreme Court.>'? An appeal to the Ohio Supreme Court is
commenced by the filing of a notice of appeal in the Supreme Court within forty-five
days from the “journalization” of the entry of the judgment being appealed or the filing of
the trial court opinion, whichever is later.?’> If the appellant is indigent and
unrepresented, the Supreme Court will appoint the Ohio Public Defender or other
qualified counsel to represent him/her, or will order the trial court to appoint counsel. *'*
During the appeals process, counsel for the appellant and the state both have the
opportunity to file appellate briefs*'> and make oral arguments before the Ohio Supreme
Court, >

The Ohio Supreme Court?'” will review the judgment in the case and the sentence of
death in the same manner that it reviews other criminal cases, except that it will (1)
review and independently weigh all of the facts and other evidence disclosed in the case
record; (2) consider the offense and the offender to determine whether the aggravating
circumstances the offender was found guilty of committing outweigh the mitigating
factors in the case; and (3) determine whether the sentence of death is appropriate.*'®
Furthermore, the court will consider whether the sentence of death is excessive or
disproportionate to the penalty imposed in similar cases and will review all of the facts
and other evidence to determine if the evidence supports the finding of the aggravating
circumstances of which the appellant was found guilty and will determine whether the
sentencing court properly weighed the aggravating circumstances and mitigating
factors. 2"

Ultimately, after considering the appeal on its merits on the assignments of error set forth
in the briefs, the record, and, unless waived, the oral arguments, the Ohio Supreme Court

219 Op10 REV. CODE § 2953.02 (2007); OHIO REV. CODE § 2929.05(A) (West 2007); OHIO SUP. CT. RULES
OF PRACTICE R. II(1)(C)(1). For offenses committed before January 1, 1995, both the Ohio courts of
appeals and the Ohio Supreme Court will hear the appellant’s direct appeal. OHIO REvV. CODE §
2953.07(West 2007); OHIO Sup. CT. RULES OF PRACTICE R. TI(1)(A)(1).
' Sup. CT.R. 16.
212 OHIO REV. CODE §§ 2953.02, .05(A) (West 2007).
213 OHIO SUP. CT. RULES OF PRACTICE R. XIX(1)(A)(1). If the appellant files a motion for a new trial or
for arrest of judgment in the trial court, the time for filing a notice of appeal begins to run after the order
denying the motion is entered. However, a motion for a new trial on the ground of newly discovered
evidence extends the time for filing the notice of appeal only if the motion is made before the expiration of
the time for filing a motion for a new trial on grounds other than newly discovered evidence. OHIO SUP.
CT. RULES OF PRACTICE R. XIX(1)(A)(2).
4 OnI0 SUP. CT. RULES OF PRACTICE R. XIX(2); see also RULES OF SUPERINTENDENCE FOR THE CTS. OF
Onio R. 20.
215 OnIO R. APP. P. 16; OHIO SUP. CT. RULES OF PRACTICE R. XIX(5).
218 OnIO R. APP. P. 21; OHIO SUP. CT. RULES OF PRACTICE R. IX(1)(A)(1).
27 For offenses committed before January 1, 1995, the Ohio courts of appeals also review the judgment.
OHIO REV. CODE § 2953.07 (West 2007); OHIO SUP. CT. RULES OF PRACTICE R. II(1)(A)(1).
22 OHIO REV. CODE § 2929.05(A) (West 2007).

Id.
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will (1) review and affirm, modify, or reverse the judgment, (2) unless an assignment of
error is made moot by a ruling on another assignment of error, decide each assignment of
error and give reasons in writing for its decision.**® The Ohio Court of Appeals and
Ohio Supreme Court will affirm a death sentence only if the court is persuaded that the
aggravating factors outweigh the mitigating factors and that the sentence of death is the
appropriate sentence. >’

The trial court that sentenced the offender will conduct a re-sentencing hearing if a
sentence of death is set aside, nullified, or vacated because:

(1) The reviewing court could not affirm the death sentence under the
standards discussed above;

(2) The statutory procedure for imposing a death sentence is declared
unconstitutional;

3) The offender was less than eighteen years of age at the time of the crime;
or

(4) The offender is mentally retarded. 222

At this re-sentencing hearing, the court will impose a sentence of life imprisonment. ***

If the sentence was set aside, nullified, or vacated because of error in the sentencing
phase of the trial and the situations listed above do not apply, the trial court will conduct
a re-sentencing hearing. ** If the offender was tried by jury previously, the trial court
will impanel a new jury for the re-sentencing hearing. **> If the offender was tried by a
three judge panel, that panel or a new panel will conduct the re-sentencing hearing. 226
The offender may be re-sentenced to death or to life imprisonment. >’

If the Ohio Supreme Court affirms the appellant’s conviction and sentence, the appellant
has ninety days after the decision is entered to file a petition for a writ of certiorari with
the United States Supreme Court, seeking discretionary review of the Ohio Supreme
Court’s decision affirming the appellant’s conviction and sentence. **® The United States
Supreme Court either may deny or accept appellant’s case for review.**’ If the United
States Supreme Court accepts the case, the Court may affirm the conviction and the

220 OHIO R. APP. P. 12(A).

221 OHIO REV. CODE § 2929.05(A) (West 2007).

222 OHIO REV. CODE § 2929.06(A) (West 2007).

22 1d. The court will choose from the life sentences under section 2929.03(D) of the Ohio Revised Code
or section 2929.04 of the Ohio Revised Code that were available at the time the offender committed the
offense for which the death sentence was imposed. Id.

Z‘S‘ OHIO REV. CODE § 2929.06(B) (West 2007).

Sy

27 1d. If the court determines that it will sentence the offender to life imprisonment, the court will choose
from the life sentences under section 2929.039(D) of the Ohio Revised Code or section 2929.04 of the Ohio
Revised Code that were available at the time the offender committed the offense for which the death
sentence was imposed. Id.

28 28 U.S.C. § 1257 (2007).

*? Sup.CT.R. 16.
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sentence, affirm the conviction and overturn the sentence, or overturn both the conviction
and sentence. *°

E. “Murnahan” Appeal

In what is called a “Murnahan” appeal, the appellant may, but is not required to, file for
reconsideration of the Ohio Supreme Court’s direct appeal decision, based on a claim of
ineffective assistance of counsel in the Ohio Supreme Court.>*' This appeal will be filed
in the same court where the direct appeal was decided. *** Consequently, for cases arising
after 1994, the appeal will be filed in the Ohio Supreme Court and for cases arising prior
to 1994, the appeal will be filed in an Ohio court of appeals. ***

An application for reopening the case must be filed within ninety days from
journalization of the direct appeal judgment, unless the petitioner shows good cause for
filing at a later time. *** The application must contain:

(1) The appellate case number in which reopening is sought and the trial court
case number or numbers from which the appeal was taken;

(2) A showing of good cause for untimely filing if the application is filed
more than ninety days after journalization of the appellate judgment;

3) One or more assignments of error or arguments in support of assignments
of error that previously were not considered on the merits in the case by
any appellate court or that were considered on an incomplete record
because of appellate counsel’s deficient performance;

(4) A sworn statement of the basis for the claim that appellate counsel’s
representation was deficient with respect to the assignments of error or
arguments raised in support of assignments of error that were considered
on an incomplete record because of appellate counsel’s deficient
representation and the manner in which the deficiency prejudicially
affected the outcome of the appeal; and

(5) Any parts of the record available to the applicant and all supplemental
affidavits upon which the applicant relies. >

An application for reopening will be granted if “there is a genuine issue as to whether the
applicant was deprived of the effective assistance of counsel” on appeal. >*® If the court
denies the application, it must state the reasons for the denial. If the court grants the
application, it must (1) appoint counsel to represent the applicant if he/she is indigent and
unrepresented and (2) impose any conditions that are necessary to preserve the status quo

20 28 U.S.C. § 2106 (2007).

#1 OHIO SUP. CT. RULES OF PRACTICE R. XI(6)(A). An application for reopening must be filed within
ninety days from entry of the judgment, unless the appellant shows good cause for filing at a later time. Id.
232

Id.
233 4.
2344,

25 OHIOR. APP. P. 26(B)(2).
36 OnI0 SUP. CT. RULES OF PRACTICE R. XI(6)(E); OHIO R. APP. P. 26(B)(5).

42



during the pendency of the reopened appeal. >’ If the application is granted, the court
will proceed as though on the initial appeal, although it may limit its review to those
assignments of error and arguments that have not previously been considered. ***

If the court finds that the performance of appellate counsel was deficient and the
petitioner was prejudiced by that deficiency, the court must vacate its prior judgment and
enter the appropriate judgment.”” If the court does not find that appellate counsel’s
performance was deficient, or finds that it was deficient, but that it did not prejudice the
petitioner, the court will issue an order confirming its prior judgment. **

If the Ohio Supreme Court affirms the appellant’s conviction and sentence, the appellant
has ninety days after the decision is entered to file a petition for a writ of certiorari with
the United States Supreme Court, seeking discretionary review of the Ohio Supreme
Court’s decision affirming the appellant’s conviction and sentence.**! The United States
Supreme Court either may deny or accept appellant’s case for review.>* If the United
States Supreme Court accepts the case, the Court may affirm the conviction and the
sentence, affirm the conviction and overturn the sentence, or overturn both the conviction
and sentence. **

The appellant may continue to challenge his/her conviction and/or sentence by filing a
petition for post-conviction relief with the trial court.

D. State Post-Conviction Relief

A defendant under sentence of death is entitled to file a collateral appeal to ask the court
to render void or voidable the judgment with respect to the conviction of aggravated
murder or the specification of an aggravating circumstance or the sentence of death.***
The petition must be filed no later than 180 days after the date on which the trial
transcript is filed in the Ohio Supreme Court for the direct appeal.** If the petitioner
intends to file a post-conviction petition and is indigent, the trial court should appoint
him/her counsel. **®

A petition for post-conviction relief must contain a case history, statement of facts, and
separately identified grounds for relief.**” Every ground for relief must be stated, or it is

37 OHIO R. APP. P. 26(B)(6).

2% OHIO R. APP. P. 26(B)(7); OHIO SUP. CT. RULES OF PRACTICE R. XI(6)(G).

39 OnI0 R. APP. P. 26(B)(9); OHIO SUP. CT. RULES OF PRACTICE R. XI(6)(I).

20 OnIO R. APP. P. 26(B)(9); OHIO SUP. CT. RULES OF PRACTICE R. XI(6)(I).

1 28 U.S.C. § 1257 (2007).

2 Sup. CT.R. 16.

28 U.S.C. §2106 (2007).

2 OHI0 REV. CODE § 2953.21(A)(1)(a), (A)(3) (West 2007).

5 OHIO REV. CODE § 2953.21(A)(2) (West 2007). This may be while the direct appeal is still pending.
See OHIO REV. CODE § 2953.21(C) (West 2007).

6 OnI0 REV. CODE § 2953.21(I)(1) (West 2007). The court cannot appoint the attorney who represented
the petitioner at trial unless the petitioner and the counsel expressly request the appointment. OHIO REV.
CODE § 2953.21(I)(2) (West 2007).

7 OHIO R. CRIM. P. 35(A).
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waived.”*® The defendant cannot dispute the conviction or sentence directly, but can

allege state and federal constitutional violations.** Ineffective assistance of counsel
during post-conviction proceedings does not constitute grounds for relief. *° The petition
may include a claim that the petitioner was denied the equal protection of the laws in
violation of the United States or Ohio Constitutions because the sentence imposed was
part of a “consistent pattern of disparity in sentencing by the judge who imposed the
sentence, with regard to the petitioner’s race, gender, ethnic background, or religion.” >

The State must file its response to the defendant’s petition within ten days after the
petition has been docketed.”* Either party may file for summary judgment within
twenty days from the date the issues are raised. 33 The court will then review the petition
to determine whether there are substantive grounds for relief.>* In making this
determination, the court will consider the petition, the supporting affidavits, the
documentary evidence, and the files and records pertaining to the proceedings against the
petition, including the indictment, the court’s journal entries, the journalized records of
the clerk of the court, and the court reporter’s transcript. > If the court dismisses the
petition, it must make and file findings of fact and conclusions of law with respect to the
dismisszzg. 2% If the court does not dismiss the petition, it will hold a hearing on the
issues.

Once the court hears oral arguments and reviews the evidence, it must issue a ruling on
each claim. **® If the court does not find grounds for relief, it will make and file findings
of fact and conclusions of law and will enter judgment denying relief on the petition. 9
If the case’s direct appeal has already been resolved and the court finds grounds for relief,
or if the direct appeal is pending and has been remanded to the court, it will make and file
findings of fact and conclusions of law and will enter a judgment that vacates and sets
aside the judgment in question.?®® The petitioner will be discharged, re-sentenced, or
granted a new trial. *' The court also may make supplementary orders concerning issues
such as re-arraignment, retrial, custody, and bail. 262

28 OHIO REV. CODE § 2953.21(A)(4) (West 2007).

29 OHIO REV. CODE § 2953.21(A)(1)(a) (West 2007).

20 OHI0 REV. CODE § 2953.21(I)(2) (West 2007).

21 OHIO REV. CODE § 2953.21(A)(5) (West 2007).

22 OHIO REV. CODE § 2953.21(D) (West 2007). This time period may be extended if the court believes
Elslzat good cause has been shown. Id.

Id.
2% OHIO REV. CODE § 2953.21(C) (West 2007).
255 Id

2% 1d.; OHIO R. APP. P. 12(A)(1).
27 OHI0 REV. CODE § 2953.21(E) (West 2007).
28 1d.; OHIO R. APP. P. 12(A)(1).
2% OHIO REV. CODE § 2953.21(G)(West 2007).

260 Id
261 Id
262 Id
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The court’s order on a post-conviction petition is a final judgment and is appealable as a
matter of right.”® The courts of appeal entertain all appeals of right in capital post-
conviction proceedings and further appeals to the Ohio Supreme Court are
discretionary.*** In reviewing whether the trial court erred in denying a petitioner’s
motion for post-conviction relief, the appellate court applies an abuse of discretion
standard. > If the court of appeals and, if accepted for review, the Ohio Supreme Court
affirms the lower court decision, the petitioner may file a request for certiorari with the
United States Supreme Court.**® If the U.S. Supreme Court declines to hear the appeal
or affirms the lower court decision, the state post-conviction appeal is complete.

A second or successive post-conviction motion may be filed to appeal an order awarding
or denying relief as a result of the original post-conviction petition, **’ but such a motion
is generally barred if the same or similar claims were already litigated and decided, or if
the claims could have been raised in the first or earlier motion.**® To have a second or
successive petition heard:

(1) The petitioner must show that he/she was unavoidably prevented from
discovery of the facts upon which the petitions must rely to present the
claim for relief, or the United States Supreme Court recognized a new
federal or state right that applies retroactively to people in the petitioner’s
situation, and the petition asserts a claim based on that right; or

(2) The petitioner shows by clear and convincing evidence that, but for
constitutional error at trial, no reasonable fact finder would have found the
petitioner guilty of the offense of which the petitioner was convicted or
but for constitutional error at the sentencing hearing, no reasonable fact
finder would have found the petitioner eligible for the death sentence; **
and

3) The petitioner had DNA testing performed and the results establish by
clear and convincing evidence that the petitioner is actually innocent of
the crime or of the aggravating circumstance or circumstances that are the
basis of the death sentence. *”°

The remedies available to a movant under a second or successive post-conviction petition
are the same as for the initial petition.

263 OHIO REV. CODE § 2953.23(B) (West 2007).

264 OHIO CONST. art. IV, §§ 2-3. If the trial court’s order granting post-conviction relief is reversed by an
appellate court and direct appeal has been remanded from the appellate court, the appellate court reversing
the post-conviction order must notify appellate court handling the direct appeal and reinstate the direct
appeal. OHIO REV. CODE § 2953.21(G) (West 2007).

265 State v. Back, 2006 WL 2575961, *2 (Ohio Ct. App. 10th Dist. Aug. 31, 2006).

26628 U.S.C. § 1257 (2004).

67 Any motion filed after the initial post-conviction petition is considered “second” or “successive,” as a
state court already has ruled on a post-conviction motion challenging the same conviction and death
sentence.

268 OHI0 REV. CODE § 2953.23 (West 2007).

269 OHIO REV. CODE § 2953.23(A)(1) (West 2007).

210 OHIO REV. CODE § 2953.23(A)(2) (West 2007).

45



F. Federal Habeas Corpus

A petitioner wishing to challenge a conviction or death sentence as being in violation of
federal law may file a petition for a writ of habeas corpus with the federal district court
in Ohio having jurisdiction over the case. The petitioner may be entitled to appointed
counsel to prepare the petition if the petitioner “is or becomes financially unable to obtain
adequate representation or investigative, expert, or other reasonably necessary
services.” !

The petitioner must have raised all relevant federal claims in state court before filing the
petition for a writ of habeas corpus.?’? The petitioner’s failure to exhaust all state
remedies available on appeal and collateral review could result in the federal court
denying the petition on the merits. >

The petitioner must identify and raise all possible grounds of relief and summarize the
facts supporting each ground.*”* If the petitioner challenges a state court’s determination
of a factual issue, the petitioner has the burden of rebutting, by clear and convincing
evidence, the federal law presumption that state court factual determinations are
correct.””  Additionally, if the petitioner raises a claim that the state court decided on the
merits, the petitioner must establish that the state court’s decision of the claim was
contrary to or involved an unreasonable application of federal law or was based on an
unreasonable determination of the facts in light of the evidence presented. ’® In addition
to the petition, the petitioner may, but is not required to, attach certified copies of the
indictment, plea, and judgment to the petition.?”’ If the petitioner does not include these
documents with the petition, the respondent must promptly file copies of those
documents with the court. *”®

The petition must be filed in the federal district court for the district where the petitioner
is in custody or in the district where the petitioner was convicted and sentenced.?”” The
deadline for filing the petition is one year*® from the date on which (1) the judgment

118 U.S.C. § 3599(a)(2) (2007) ; see also McFarland v. Scott, 512 U.S. 849, 856-57 (1994) (citing 21
U.S.C. § 848(q)(4)(B), which has since been repealed.)

21228 U.S.C. § 2254(b)(1) (2007).

23 28 U.S.C. § 2254(b)(2) (2007) .

27 RULE 2(c) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.

215 28 U.S.C. § 2253(e)(1) (2007).

776 28 U.S.C. § 2253(d) (2007).

21728 U.S.C. § 2249 (2007).

28 28 U.S.C. § 2249 (2007).

21 28 U.S.C. §§ 2254, 2241(d); RULE 3(a) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST.
CT.; FED. R. APP. P. 22(a).

0 1In states that have “opted-in” to the “Special Habeas Corpus Procedures in Capital Cases,” 28 U.S.C.
§§ 2261-2266, the deadline for federal habeas corpus petitions is 180 days after the conviction and death
sentence have been affirmed on direct review or the time allowed for seeking such review has expired. See
28 U.S.C. § 2263(a) (2007). However, a state may only “opt-in” to these expedited procedures if (1) the
Attorney General of the United States certifies that the state has established a mechanism for providing
counsel in post-conviction proceedings as provided in 28 U.S.C. § 2265; and (2) counsel was appointed
pursuant to that mechanism, the petitioner validly waived counsel, the petitioner retained counsel, or the
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became final; (2) the state impediment that prevented the petitioner from filing was
removed; (3) the United States Supreme Court recognized a new right and made it
retroactively applicable to cases on collateral review; or (4) the underlying facts of the
claim(s) could have been discovered through due diligence.?®' The one-year time
limitation may be tolled if the petitioner is pursuing a properly filed application for state
post-conviction relief or other collateral review. **

Once the petition is filed, a district court judge reviews it to determine whether, based on
the face of the petition, the petitioner is entitled to relief in the district court. ™ If the
judge finds that the petitioner is not entitled to relief, the judge may summarily dismiss
the petition. *** In contrast, if the judge finds that the petitioner may be entitled to district
court relief, the judge will order the respondent to file an answer replying to the
allegations contained in the petition.”® In addition to the answer, the respondent must
furnish all portions of the state court transcripts it deems relevant to the petition. *** The
judge on his/her own motion or on the motion of the petitioner may order that additional
portions of the state court transcripts be provided to the parties. **’

Additionally, either party may submit a request for the invocation of the discovery
process. *® The judge may grant such request if the requesting party establishes “good
cause.”?® The judge also may direct the parties to expand the record by providing
additional evidence relevant to the merits of the petition.*”® This may include: letters
predating the filing of the petition, documents, exhibits, answers to written

interrogatories, and affidavits. **'

petitioner was found not to be indigent. See 28 U.S.C. § 2261(b) (2007). The mechanism for appointing,
compensating, and reimbursing competent counsel must:

(1) Offer counsel to all state prisoners under capital sentence; and

2) Provide the court of record the opportunity to enter an order (a) appointing one or more
counsel to represent the prisoner upon a finding that the prisoner is indigent and accepted
the offer or is unable completely to decide whether to accept or reject the offer; (b)
finding, after a hearing if necessary, that the prisoner rejected the offer of counsel and
made the decision with an understanding of its legal consequences; or (c) denying the
appointment of counsel upon a finding that the prisoner is not indigent.

See U.S.C. § 2261(c) (2007).
B U.S.C. § 2244(d)(1) (2007).
2 U.S.C. § 2244(d)(2) (2007).

8 RULE 4 OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
284
Id.

285
286

RULES 4 AND 5 OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DisT. CT.
o RULE 5 OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
Id.
28 RULE 6(b) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
% RULE 6(a) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
2% RULE 7(a) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
¥ RULE 7(b) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
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Upon review of the state court proceedings and the evidence presented, the judge must
determine whether an evidentiary hearing is required.”® The judge may not hold an
evidentiary hearing on a claim that was not factually developed during the state court
proceedings unless (1) it is necessary to find facts underlying a newly recognized
constitutional law or newly discovered, previously unavailable evidence, or (2) the facts
underlying the claim would be sufficient to establish that, but for constitutional error, no
reasonable fact finder would have found the applicant guilty of the underlying offense. 293
If the judge decides that an evidentiary hearing is unnecessary, the judge will make a
decision on the petition without additional evidence.?”* However, if an evidentiary
hearing is required, the judge should appoint counsel to the petitioner > and conduct the
hearing as promptly as possible. **°

During the evidentiary hearing, the judge will resolve any factual discrepancies that are
material to the petitioner’s claims. Based on the evidence presented, the judge may grant
the petitioner a new trial, a new penalty phase, a new direct appeal, or deny relief.

In order to appeal the district court judge’s decision, the applicant for the appeal must file
a notice of appeal with the district court within thirty days after the judgment.”’ The
petitioner must request a “certificate of appealability” from either a district or circuit
court judge.””® A judge may issue a “certificate of appealability” only if the petitioner
makes a substantial showing of the denial of a constitutional right in the request for the
certificate. ° If the “certificate of appealability” is granted, the appeal will proceed to
the Sixth Circuit Court of Appeals.

In rendering its decision, the Sixth Circuit may consider the record from the federal
district court, the briefs submitted by the parties, and the oral arguments, if permitted.
Based on the evidence, the Sixth Circuit may order a new appeal in the federal district
court or the state court, an evidentiary hearing by the federal district court, or a new
guilt/innocence or penalty phase in the state court.

Both parties may then seek review of the Sixth Circuit Court’s decision by filing a
petition for a writ of certiorari in the United States Supreme Court.>* The United States
Supreme Court may either grant or deny review of the petition. If the Court grants
review of the petition it may deny the petitioner relief or order a new guilt/innocence
phase, a new penalty phase, or a new appeal.

2 RULE 8(a) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.

% 28 U.S.C. § 2253(e)(2) (2007).
%% RULE 8(a) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
% RULE 8(c) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.; 18 U.S.C. § 3006A(g)
(2007) (denoting the qualifications for federal habeas corpus counsel).
RULE 8(c) OF THE RULES GOVERNING § 2254 CASES IN THE U.S. DIST. CT.
27 FgD. R. APP. P. 4(a)(1)(A).
2% 28 U.S.C. § 2253(c)(1) (2007); FED. R. APP. P. 22(b)(3).
2928 U.S.C. § 2253(c)(2) (2007)
3028 U.S.C. § 1254(1) (2007).
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If the petitioner wishes to file a second or successive habeas corpus petition, he/she must
submit a motion to the Sixth Circuit Court of Appeals requesting an order authorizing the
petitioner to file the petition and the district court to consider it. ' A three-judge panel
of the Sixth Circuit must consider the motion.**> The panel specifically must assess
whether the petition makes a prima facie showing that the claims presented in the second
or successive petition were not previously raised and that the new claim (1) relies on a
new, previously unavailable constitutional rule, or (2) relies on newly discovered,
previously unascertainable facts that, if proven, would be sufficient to establish by clear
and convincing evidence that, but for constitutional error, no reasonable fact finder would
have found the applicant guilty of the underlying offense.*” Claims of factual innocence
(“actual innocence’) must meet the requirements of the latter provision. 304 Any second
or successive petition that presents a claim raised in a prior petition will be dismissed. **

If the Sixth Circuit denies the motion, the petitioner may not seek appellate review of
such decision.*® If the Sixth Circuit grants the motion, then the second or successive
motion will continue through the same process as the initial petition.

The petitioner may seek final review of his/her conviction and sentence by pursuing
clemency relief.

G. Clemency

Under the Ohio Constitution, the Governor is given clemency powers in accordance with
the regulations provided by law.’”” Ohio law permits the granting of reprieves,
commutations, and pardons to individuals under a sentence of death.’”® The Ohio
legislature created the Adult Parole Authority (Authority) to oversee the clemency

309
process.

To initiate the clemency process, the inmate is supposed to submit a written application
for pardon or commutation of sentence to the Authority,”'® although the process will
begin automatically in capital cases once the Board receives notice that the Ohio
Supreme Court has set an execution date, regardless of whether the inmate has submitted
a written application.®'' The governor may grant a reprieve for a definite time with or
without notice or application. >

301 28 U.S.C. § 2244(b)(3)(A) (2007).

30228 U.S.C. § 2244(b)(3)(B) (2007).

3328 U.S.C. § 2244(b)(2) (2007).

3% 28 U.S.C. § 2244(b)(2)(B) (2007).

305 28 U.S.C. § 2244(b)(1) (2007).

3% 28 U.S.C. § 2244(b)(3)(E) (2007).

37 OHIO CONST. art. III, § 11.

308 |d

39 OHIO REV. CODE § 2967.02(A), (B) (West 2007).

319 OHI0 REV. CODE § 2967.07 (West 2007).

31" Death Penalty Clemency Procedure, Ohio Dep’t of Rehabilitation and Correction Policy, No. 105-
PBD-01, § VI(B)(1). The Parole Board may begin its investigation at an earlier date on its own initiative.
Id.

312 OHIO REV. CODE § 2967.08 (West 2007).
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Upon the submission of an application, the setting of an execution date, or when directed
by the governor, the Authority must conduct a “thorough investigation into the propriety
of granting a pardon, commutation, or reprieve.” > The Authority will conduct a hearing
and makes its recommendation for or against clemency on a majority vote.’"  The
Authority must provide the governor a written report stating the facts in the case, along
with the recommendation for or against the granting of a pardon, commutation, or
reprieve, the grounds for its recommendation, and the records or minutes relating to the

case.’’> The final decision regarding whether to grant clemency rests with the

governor. '

H. Execution

An inmate’s death sentence will be carried out by lethal injection.”'’ The death sentence
will be carried out with the state correctional institution designated by the Director of
Rehabilitation under the direction of the warden of the institution or, in the warden’s
absence, a deputy warden. *'®

The following people may be present at an execution:

(1) The warden of the state correctional institution in which the sentence is
executed or a deputy warden, any other person selected by the director of
rehabilitation and correction to ensure that the death sentence is executed,
any persons necessary to execute the death sentence by lethal injection,
and the number of correction officers that the warden thinks necessary;

(2) The sheriff of the county in which the prisoner was tried and convicted;

3) The Director of Rehabilitation and Correction, or the director’s agent;

(4) Physicians of the state correctional institution in which the sentence is
executed;

(5) The clergyperson in attendance upon the prisoner, and not more than three
other persons, to be designated by the prisoner, who are not confined in
any state institution;

(6) Not more than three person to be designated by the immediate family of
the victim; and

(7 Representatives of the news media as authorized by the Director of
Rehabilitation and Correction. *"’

33 OHI0 REV. CODE § 2967.07 (West 2007); Death Penalty Clemency Procedure, Ohio Dep’t of
Rehabilitation and Correction, Policy No. 105-PBD-01, § VI(B)(1).

"% Death Penalty Clemency Procedure, Ohio Dep’t of Rehabilitation and Correction, Policy No. 105-
PBD-01, § VI(B)(1), (2).

315 14

318 OHIO CONST. art. III, § 11.

7 OHi0 REV. CODE § 2949.22(A) (West 2007). If lethal injection has been determined to be
unconstitutional, the death sentence will be carried out through a different method. OHIO REV. CODE §
2949.22(C) (West 2007).

318 OHIO REV. CODE § 2949.22(B) (West 2007).

319 OHIO REV. CODE § 2949.25(A) (West 2007).
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At least one representative of a newspaper, at least one representative of a television
station, and at least one representative of a radio station must be authorized to be present
at the execution of the sentence. **°

320 OHIO REV. CODE § 2949.25(B) (West 2007).
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CHAPTER TWO

COLLECTION, PRESERVATION, AND TESTING OF DNA AND OTHER
TYPES OF EVIDENCE

INTRODUCTION TO THE ISSUE

DNA testing is a useful law enforcement tool that can help to establish guilt as well as
innocence. In 2000, the American Bar Association adopted a resolution urging federal,
state, local, and territorial jurisdictions to ensure that all biological evidence collected
during the investigation of a criminal case is preserved and made available to defendants
and convicted persons seeking to establish their innocence.! Since then, over thirty-five
jurisdictions have adopted laws concerning post-conviction DNA testing. > However, the
standards for preserving biological evidence and seeking and obtaining post-conviction
DNA testing vary widely among the states.

Many who may have been wrongfully convicted cannot prove their innocence because
states often fail to adequately preserve material evidence. Written procedures for
collecting, preserving and safeguarding biological evidence should be established by
every law enforcement agency, made available to all personnel, and designed to ensure
compliance with the law.”  The procedures should be regularly updated as new or
improved techniques and methods are developed. The procedures should impose
professional standards on all state and local officials responsible for handling or testing
biological evidence, and the procedures should be enforceable through the agency
disciplinary process. 4

Thoroughness in criminal investigations should also be enhanced by utilizing the training
standards and disciplinary policies and practices of Peace Officer Standards and Training
Councils,” and through the priorities and practices of other police oversight groups. °

' See ABA Criminal Justice Section, Recommendation 115, 2000 Annual Meeting, available at

http://www.abanet.org/crimjust/policy/cjpol.html#am00115 (last visited Sept. 13, 2007).
2 See National Conference of State Legislatures, Post-Conviction DNA Motions, at
http://www.ncsl.org/programs/cj/postconviction.htm (last visited Sept. 13, 2007); see also Innocence
Project, Fix the System, Access to DNA Testing, at http://www.innocenceproject.org/fix/ DNA-Testing-
Access.php (last visited Sept. 13, 2007) (noting that forty-two states have some form of post-conviction
DNA testing mechanism).
3 See 1 ABA Standards for Criminal Justice, Urban Police Function (2d ed. 1979) (Standard 1-4.3)
(“Police discretion can best be structured and controlled through the process of administrative rule making,
by police agencies.”); Id. (Standard 1-5.1) (police should be “made fully accountable” to their supervisors
and to the public for their actions).
*  See 1 ABA Standards for Criminal Justice, Urban Police Function (2d ed. 1979) (Standard 1-5.3(a))
(identifying “[cJurrent methods of review and control of police activities”).

Peace Officer Standards and Training Councils are state agencies that set standards for law
enforcement training and certification and provide assistance to the law enforcement community.
6 Such organizations include the U.S. Department of Justice which is empowered to sue police agencies
under authority of the pattern and practice provisions of the 1994 Crime Law. 28 U.S.C. § 14141 (2007);
Debra Livingston, Police Reform and the Department of Justice: An Essay on Accountability, 2 BUFF.
CRIM. L. REV. 814 (1999). In addition, the Commission on Accreditation for Law Enforcement Agencies,
Inc., (CALEA) is an independent peer group that has accredited law enforcement agencies in all 50 states.
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Training should include information about the possibility that the loss or compromise of
evidence may lead to an inaccurate result. It also should acquaint law enforcement
officers with actual cases where illegal, unethical or unprofessional behavior led to the
arrest, prosecution or conviction of an innocent person. ’

Initial training is likely to become dated rapidly, particularly due to advances in scientific
and technical knowledge about effective and accurate law enforcement techniques. It is
crucial, therefore, that officers receive ongoing, in-service training that includes review of
previous training and instruction in new procedures and methods.

Even the best training and the most careful and effective procedures will be useless if the
investigative methods reflected in the training or required by agency procedures or state
law are unavailable.® Appropriate equipment, expert advice, investigative time, and other
resources should be reasonably available to law enforcement personnel when law, policy
or sound professional practice calls for them. ’

Similar, state-based organizations exist in many places, as do government established independent
monitoring agencies. See CALEA Online, at http://www.calea.org/ (last visited Sept. 13, 2007). Crime
laboratories may be accredited by the American Society of Crime Laboratory Directors—Laboratory
Accreditation Board (ASCLD-LAB) or the National Forensic Science Technology Center (NFSTC).
ASCLD-LAB, at http://www.ascld-lab.org (last visited Sept. 13, 2007); NFSTC, at http://www.nfstc.org/
(last visited Sept. 13, 2007).

7 Standard 1-7.3 provides:

(a) Training programs should be designed, both in their content and in their format, so that
the knowledge that is conveyed and the skills that are developed relate directly to the
knowledge and skills that are required of a police officer on the job.

(b) Educational programs that are developed primarily for police officers should be designed
to provide an officer with a broad knowledge of human behavior, social problems, and
the democratic process.

Standard 1-7.3; see also Standard 1-5.2(a) (noting value of “education and training oriented to the
development of professional pride in conforming to the requirements of law and maximizing the values of a
democratic society”).
¥ See generally 1 ABA Standards for Criminal Justice, Urban Police Function, Part VII (2d ed. 1979)
(“Adequate Police Resources”).

See, e.g., ABA House of Delegates, Report No. 8A, 2004 Midyear Meeting (requiring videotaping of
interrogations).
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I. FACTUAL DISCUSSION

Five Ohio death-row inmates have been exonerated since Ohio’s reinstatement of the
death penalty in 1974.'° In 2003, in order to provide for greater access to DNA testing
and analysis, the Ohio Legislature adopted sections 2953.71 through 2953.84 of the Ohio
Rev. Code, providing the means for individuals to challenge their convictions and
sentences in certain circumstances by seeking DNA testing of evidence. '

A. Preservation of DNA Evidence and Other Types of Evidence
The State of Ohio does not statutorily require the preservation of evidence, biological or
otherwise, except for the period between the completion of post-conviction DNA testing
on biological evidence and a designated period of time after the execution of the death-

sentenced inmate. 2

1. Procedures for Pre-Trial Preservation of Evidence

Ohio law enforcement agencies which collect evidence during a criminal investigation
are responsible for holding and maintaining that evidence throughout the pre-trial phase.
All police departments, sheriffs’ departments, state law enforcement agencies, state
highway patrols, transportation police departments, training academies, and university
police departments in Ohio that are certified by the Commission on Accreditation for
Law Enforcement Agencies, Inc. (CALEA) " are required to adopt written directives

10" See Death Penalty Information Center, Innocence: List of Those Freed From Death Row, available at

http://www.deathpenaltyinfo.org/article.php?scid=6&did=110 (last visited Sept. 13, 2007). The Death
Penalty Information Center lists individuals on its “Innocence List” if they had “been convicted and
sentenced to death, and subsequently either a) their conviction was overturned and they were acquitted at a
re-trial, or all charges were dropped, or b) they were given an absolute pardon by the governor based on
new evidence of innocence.” Id. In Ohio, the five exonerated individuals are Gary Beeman (acquitted at
re-trial in 1979), Dale Johnson (charges dismissed in 1990), Timothy Howard (charges dismissed in 2003),
Gary Lamar James (charges dismissed in 2003), and Derrick Jamison (charges dismissed in 2005). Id.
DNA was not a factor in any of the five exoneration cases in Ohio. Id.

""" OHIO REV. CODE §§ 2953.71 to 2953.84 (West 2007).

2 OHIO REV. CODE §§ 2953.77 (West 2007).

B Sixty-two police departments, sheriff’s departments, and university/college police departments in Ohio
have been accredited or are in the process of obtaining accreditation by the Commission on Accreditation
for Law Enforcement Agencies, Inc. (CALEA). See  CALEA Online, Agency Search, at
http://www.calea.org/agcysearch/agencysearch.cfm (last visited Sept. 13, 2007) (use second search
function, designating “U.S.”; “Ohio”; and “Law Enforcement Accreditation” as search criteria); see also
CALEA Online, About CALEA, at http://www.calea.org/Online/AboutCALEA/Commission.htm (last
visited Sept. 13, 2007) (noting that CALEA is an independent accrediting authority established by the four
major law enforcement membership associations in the United States: International Association of Chiefs
of Police (IACP); National Organization of Black Law Enforcement Executives (NOBLE); National
Sheriffs' Association (NSA); and Police Executive Research Forum (PERF)). To obtain accreditation, a
law enforcement agency must complete a comprehensive process consisting of: (1) purchasing an
application; (2) executing an Accreditation Agreement and submitting a completed application; (3)
completing an Agency Profile Questionnaire; (4) completing a thorough self-assessment to determine
whether the law enforcement agency complies with the accreditation standards and developing a plan to
come into compliance; (5) an on-site assessment by a team selected by the Commission to determine
compliance who, in turn, will submit a compliance report to the Commission; and (6) a hearing where a
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establishing procedures to be used in criminal investigations, including procedures on
collecting, preserving, processing, and avoiding contamination of physical evidence. '

Furthermore, in order to be certified as a peace officer ' in the State of Ohio, a candidate
must complete 558 hours of basic training at a school approved and monitored by the
Ohio Peace Officer Training Commission (OPOT Commission). '® The basic training
curriculum of every Ohio peace officer includes, among other requirements, fifty-four
hours of instruction on criminal investigation.'’ Specifically, the training includes
instruction in the following relevant areas: (1) four hours on crime scene search; (2)
sixteen hours on evidence collection techniques; (3) four hours on crime scene sketching
and detailed drawing; (4) three hours on police photography; (5) one hour on arson
investigation; and (6) three hours on ethics and professionalism. '®

Additionally, all crime laboratories that are accredited through certain voluntary
accreditation boards are required to adopt or abide by certain procedures relating to the
preservation of evidence.'” Currently, the Ohio Bureau of Criminal Identification and
Investigation (BCI), and eight local crime laboratories 20 voluntarily have obtained
accreditation through the national accreditation programs of the American Society of
Crime Laboratory Directors/Laboratory Accreditation Board (ASLCD/LAB) Legacy and
International accreditation programs.?’ ASCLD/LAB specifically requires laboratories

final decision on accreditation is rendered. See CALEA Online, The Law Enforcement Accreditation
Process, at http://www.calea.org/Online/CALEAPrograms/Process/accdprocess.htm (last visited Sept. 13,
2007).
14 COMM’N ON ACCREDITATION OF LAW ENFORCEMENT AGENCIES, INC., STANDARDS FOR LAW
ENFORCEMENT AGENCIES, THE STANDARDS MANUAL OF THE LAW ENFORCEMENT AGENCY
ACCREDITATION PROGRAM 42-2, 83-1 (4th ed. 2001) [hereinafter CALEA STANDARDS] (Standards 42.2.1
and 83.2.1).
> The numerous law enforcement positions in the State of Ohio requiring peace officer basic training
may be found in section 109.71(A)(1)-(22) of the Ohio Revised Code. Investigators of the Ohio Bureau of
Criminal Identification and Investigation who have been certified by the OPOT Commission also are
considered peace officers. OHIO REV. CODE §109.542(A) (West 2007).
' OnI0 REV. CODE §109.77(B)(1) (West 2007); OHIO ADMIN. CODE 109:2-1-16; OFFICE OF THE OHIO
ATTORNEY GENERAL, OHIO PEACE OFFICER BASIC TRAINING REQUIREMENTS AND OPTIONS FOR
ATTENDING 1 [hereinafter OPOT TRAINING REQUIREMENTS], available at
http://www.ag.state.oh.us/le/training/pubs/requirements_options.pdf (last visited Sept. 13, 2007).
1; OPOT TRAINING REQUIREMENTS, supra note 16, at 3.

Id.
1  ASCLD/LAB, LABORATORY ACCREDITATION BOARD 2003 MANUAL 20-23 (on file with author)
[hereinafter ASCLD/LAB 2003 MANUAL].
% The American Society of Crime Laboratory Directors indicates that there are eight accredited local or
regional crime laboratories in Ohio that are not affiliated with BCI. See Am. Soc’y of Crime Lab.
Dirs./Laboratory Accreditation Bd.-Legacy, Laboratories Accredited by ASCLD/LAB, available at
http://www.ascld-lab.org/legacy/aslablegacylaboratories.html#OH (last visited Sept. 13 2007) (indicating
crime laboratories in Canton-Stark County; City of Columbus, Cuyahoga County Coroner’s Office; DNA
Diagnostics Center in Fairfield, Ohio; Hamilton County Coroner’s Office; Lake County (Regional);
Mansfield, Ohio; and Miami Valley (Regional in Dayton, Ohio)).
2! The names of accredited crime laboratories are found on the accrediting organizations’ websites. See,
e.g., Am. Soc’y of Crime Lab. Dirs./Laboratory Accreditation Bd.-Legacy (ASCLD/LAB-Legacy),
Laboratories, available at http://www.ascld-lab.org/legacy/aslablegacylaboratories.html (last visited Sept.
13, 2007); Am. Soc’y of Crime Lab. Dirs./Lab Accreditation Bd.-International (ASCLD/LAB-
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to have a written or secure electronic chain of custody record with all necessary data and
a secure area for overnight and/or long-term storage of evidence.”> All evidence also
must be marked for identification, stored under proper seal (meaning that the contents
cannot readily escape), and be protected from loss, cross-transfer, contamination and/or
deleterious change. *

2. Procedures for Preservation of Evidence During and After Trial

The State of Ohio does not have any uniform procedures for the preservation of evidence
during the capital trial or any uniform requirement for how long evidence must be
preserved after the conclusion of the trial. Furthermore, Ohio courts have held that the
destruction of “potentially useful evidence” is a due process violation only when the
defendant can demonstrate bad faith on the part of the police or prosecutor. 2 Despite
this, Ohio courts have held that police and prosecutors have a duty to preserve “material
exculpatory evidence.” >

3. Preservation of Evidence After the Completion of Post-Conviction DNA
Testing

If post-conviction DNA testing is conducted, the state must preserve the remaining
biological evidence after the testing is complete and may designate the testing authority
to preserve such samples and maintain the results.® These samples must be preserved
during the death-sentenced inmate’s incarceration and for a reasonable period of time not
less than twenty-four months after his/her execution. *’

B. Post-Conviction DNA Testing
Sections 2953.71 through 2953.84 of the Ohio Rev. Code provide inmates in Ohio, death-
sentenced or otherwise, the ability to obtain post-conviction DNA testing to prove their

innocence. 2

1. Eligibility for Post-Conviction DNA Testing

International), International Directory of Accredited Laboratories, available at http:/www.ascld-
lab.org/cgi-bin/iso/csvsearch.pl?search=OH&order by=lab&order=abc (last visited Sept. 13, 2007).
zi ASCLD/LAB 2003 MANUAL, supra note 19, at 20-23.

Id.
2 State v. Brown, 2007 WL 1219539, *3 (Ohio Ct. App. 5th Dist Apr. 26, 2007) (quoting Arizona v.
Youngblood, 488 U.S. 51, 57 (1988), and holding that “potentially useful evidence” is defined as
“evidentiary material of which no more can be said than that it could have been subjected to tests, the
results of which might have exonerated the defendant”).
»1d. at *4; State v. Coombs, 2004 WL 2813273, *2-3 (Ohio Ct. App. 5th Dist. Dec. 7, 2004).
“Materially exculpatory evidence” is defined as evidence that possesses an “exculpatory value that was
apparent before the evidence was destroyed, and is of such a nature that the defendant would be unable to
obtain comparable evidence by other reasonably available means.” Id.
2‘7’ OHIO REV. CODE § 2953.81(A) (West 2007).

Id.
% OHIO REV. CODE §§ 2953.71 to 2953.84 (West 2007).
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An inmate is “eligible” for post-conviction DNA testing if he/she:

(1) Is ch2a911enging a felony for which he/she was convicted by a judge or
jury;

(2) Is challenging a felony for which he/she convicted following a plea of
guilty or no contest; >’ and

3) Was sentenced to death or to a prison term for the felony being challenged
and is serving a death sentence or has at least one year remaining in
his/her 3slentence at the time of the application for post-conviction DNA
testing.

2. Submitting an Application for Post-Conviction DNA Testing

An “eligible” inmate who wishes to obtain post-conviction DNA testing must submit an
application for such testing to the court of common pleas in which he/she was convicted
and sentenced for the offense(s) he/she is challenging, ** and may do so at any time after
his/her case enters the post-conviction stage. > The inmate must state in the application

¥ OHIO REV. CODE § 2953.72(C)(1)(a) (West 2007).

3 OHIO REV. CODE § 2953.82(A)-(B) (West 2007). Prior to April 2007, Ohio statutory law did not
automatically grant a death-sentenced inmate who pled guilty or no contest the right to obtain post-
conviction DNA testing to challenge the conviction for which he/she received his/her death sentence. OHIO
REV. CODE § 2953.82(D) (West 2007). Section 2953.82(B) required that inmates who pled guilty or no
contest had to file, in the same manner as an inmate who was convicted following a trial, an application that
complies with the same aforementioned pleading requirements and a signed acknowledgment. OHIO REV.
CODE § 2953.82(B) (West 2007). Within forty-five days of the filing of the application, the prosecuting
attorney had to file with the court a statement indicating whether the prosecuting attorney agreed or
disagreed that the inmate should be permitted to obtain post-conviction DNA testing. OHIO REV. CODE §
2953.82(C) (West 2007). If the prosecuting attorney agreed, the application would move forward as if it
was accepted and was filed by an inmate who had been convicted following a trial. 1d. If, however, the
prosecutor disagreed that the inmate should obtain post-conviction DNA testing, section 2953.82(D)
contemplated that such disagreement was final and not appealable to any court. OHIO REV. CODE §
2953.82(D) (West 2007). Furthermore, section 2953.82(D) explicitly prohibited any court from ordering,
without the prosecutor’s agreement, post-conviction DNA testing for an inmate who pled guilty or no
contest. Id. In April 2007, the Ohio Supreme Court held that this provision, which allowed a prosecutor,
simply by his/her disagreement, to make a final determination on whether an inmate who pled guilty or no
contest would obtain post-conviction DNA testing, was a violation of the constitutional separation of
powers. See State v. Sterling, 864 N.E.2d 630, 635 (Ohio 2007). Because the Ohio legislature made the
prosecutor’s disagreement final and non-appealable, such executive action unconstitutionally encroached
on the judiciary’s prerogative to determine guilt in criminal cases. ld. at 635-36. The Ohio Supreme Court
severed section 2953.82(D), holding that applications for post-conviction DNA testing from inmates who
pled guilty or no contest “should be submitted to the court of common pleas and that the court may then
exercise its judicial authority to determine the disposition of the request subject to appropriate appellate
review.” Id. at 636.

31 OHI0 REV. CODE § 2953.72(C)(1)(b)-(c) (West 2007).

32 OHI0 REV. CODE §§ 2953.72(A), 2953.73(A) (West 2007).

3 The original version of the post-conviction DNA testing law included a deadline for submitting an
application of one year from the October 29, 2003, effective date of the statute. The General Assembly
later passed House Bill Number 525, which extended that deadline to October 29, 2005. In 2006, however,
the legislature amended the statute to its current form and eliminated the deadline altogether. 2006 Ohio
Sub. S.B. 262, 126th Gen. Assem. (eff. July 11, 2006).
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the applicable offense(s) for which DNA testing is requested. ** Additionally, the inmate
must file an a signed acknowledgment form which states the eleven primary aspects of
the DNA testing law > and verifies that the inmate has been notified of these aspects of
the DNA testing scheme.’® The Attorney General must create forms for both the
application and the acknowledgment and supply them to the Department of
Rehabilitation and Correction to, in turn, provide these forms directly to death-sentenced
inmates free of charge.*’

Upon submitting the application, the inmate must serve a copy on the prosecuting
attorney and the Attorney General.’® While the prosecuting attorney and Attorney
General are not required to file a response to the application, if either chooses to respond,
such a response must be file within forty-five days of the application’s submission and a
copy of the response should be served on the inmate. >

3. Disposition of the Inmate’s Application for Post-conviction DNA Testing

The application generally will be assigned to the judge who presided over the inmate’s
trial, unless the judge is no longer a sitting judge of that court.*’ In making the
determination whether to accept or reject an application, the court should consider certain
items that include, but are not limited to, the application, the supporting affidavits,
documentary evidence, the files and records pertaining to the proceedings against the
applicant, the indictment, the court’s journal entries, the journalized records of the clerk
of the court, the court reporter’s transcript, and any responses by the State to the
application. ' The court is not required to hold an evidentiary hearing. **

¥ OHIO REV. CODE § 2953.72(A) (West 2007).
3 OHIO REV. CODE § 2953.72(A)(1)-(11) (West 2007). The acknowledgment form must notify the
inmate that (1) the DNA testing law contemplates applications for DNA testing of eligible inmates during
the post-conviction process; (2) the process of conducting post-conviction DNA testing begins when the
eligible inmate submits the application and acknowledgment; (3) the eligible inmate must submit the
application and acknowledgment to the court of common pleas in which the inmate was convicted of the
offense; (4) the state has set forth a set of criteria that the judge will apply to the eligible inmate’s
application; (5) the result of the DNA testing will be provided to all parties in the post-conviction
proceedings and to the court; (6) if an inclusion result is received, then the state will not offer a retest of the
DNA sample; (7) if the court rejects an inmate’s application because it does not satisfy the acceptance
criteria, the court will not consider or accept subsequent applications; (8) this acknowledgment
memorializes the provisions of sections 2953.71 to 2953.81 of the Ohio Revised Code with respect to the
application; (9) post-conviction testing does not confer onto the inmate any additional constitutional rights;
(10) an inmate must provide a DNA sample for testing and if the inmate refuses, the court will rescind the
acceptance of the application and deny it; and (11) if the inmate pleaded guilty or no contest to a felony
offense and is using the application and acknowledgment to request DNA testing, then all references in the
acknowledgment to an “eligible inmate” are considered to be references to and apply to the inmate. Id.
3 OHIO REV. CODE § 2953.72(A) (West 2007).
37 OHI0 REV. CODE § 2953.72(B) (West 2007).
3% OHI0 REV. CODE § 2953.73(B)(1) (West 2007).
3 OHIO REV. CODE § 2953.73(C) (West 2007).
40" OHIO REV. CODE § 2953.73(B)(2) (West 2007).
;‘; OHIO REV. CODE § 2953.73(D) (West 2007).

Id.
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a. Accepting an Application for Post-Conviction DNA Testing

If the inmate had prior inconclusive® DNA testing on the biological evidence he/she
now seeks to be tested or he/she has had no previous DNA testing, the court must give
the application an expedited review ** and determine, on a case-by-case basis, whether to
accept or reject the application. ¥

The court may accept the inmate’s application for post-conviction DNA testing only if
the court determines that:

(1) The inmate either:

(a) Did not have previous DNA testing on the biological evidence
he/she seeks to have tested, a DNA exclusion 4 would have been
outcome determinative*’ at trial when analyzed in the context of
all available admissible evidence, and, at the time of trial, DNA
testing was not generally accepted, not generally admissible in
evidence, or not yet available; ** or

(b) Did have prior DNA testing on the biological evidence he/she
seeks to have tested, but the prior testing was not definitive and a
DNA exclusion would have been outcome determinative at trial
when analyzed in the context of all available admissible
evidence;49

(2) The biological material to be tested was collected from the crime scene or
from the victim and the “parent sample” " still exists at that point in time
for comparison to a biological sample from the inmate; '

3) The testing authority determines that the parent sample of biological

material:
(a) Contains scientifically sufficient material to extract a test
sample; >

 An “inconclusive result” is a result of DNA testing that is “rendered when a scientifically appropriate

or definitive DNA analysis or result, or both, cannot be determined.” OHIO REV. CODE § 2953.71(J) (West
2007).

* OHIO REV. CODE §§ 2953.73(D), 2953.74(A) (West 2007).

> OHIO REV. CODE § 2953.74(A) (West 2007).

% A DNA “exclusion” means that a result of DNA testing that “scientifically precludes or forecloses the
subject inmate as a contributor of biological material recovered from the crime scene or victim in question,
in relation to the offense for which the inmate is an eligible inmate and for which the sentence of death or
prison term was imposed upon the inmate.” OHIO REV. CODE § 2953.71(G) (West 2007).

47 A DNA result is “outcome determinative” if “there is a strong probability that no reasonable factfinder
would have found the inmate guilty” of the offense or aggravating circumstance(s) that are the basis of that
sentence of death, had the results of DNA testing been presented at the trial, been found relevant and
admissible, and been analyzed in the context of all available admissible evidence. OHIO REV. CODE §§
2953.71(L), 2953.74(D) (West 2007).

8 OHIO REV. CODE § 2953.74(B)(1) (West 2007).

4 OHIO REV. CODE § 2953.74(B)(2) (West 2007).

%0 A “parent sample” is the biological material first collected from the crime scene or the victim, from
which a sample will be presently taken to do a DNA comparison to the DNA of the subject inmate. OHIO
REV. CODE § 2953.71(M) (West 2007).

' OHIO REV. CODE § 2953.74(C)(1) (West 2007).
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(b) Is not so minute or fragile as to risk destruction of the parent
sample during such extraction; > and
(@) Has not degraded or been contaminated to the extent that it has
become scientifically unsuitable for testing and has been
preserved, and remains, in a condition suitable for testing; >4
(4) Identity of the perpetrator was an issue at trial; >
5) One or more of the defenses asserted at trial was of such a nature that an
excluding result will be outcome determinative; >
(6) If DNA is conducted and an exclusion result is obtained, the results of the
testing will be outcome determinative regarding the inmate; >’ and
(7 Based on the chain of custody of the parent sample and test sample
extracted from the parent sample, both samples are the same and there is
no reason to believe that they have been out of state custody or been
tampered with or contaminated since they were collected. **

To ascertain whether these requirements for acceptance are met, Ohio law requires the
performance of certain necessary inquiries:

1. Search for the Evidence

The prosecuting attorney must use reasonable diligence to determine whether biological
material was collected from the crime scene or the victim of the offense, and whether the
parent sample still exists. > In making this determination, the prosecuting attorney should
search for the evidence at state evidence-holding agencies, which include, but are not
limited to, all:

(1) Prosecuting authorities that handled any stage of the instant case;

(2) Law enforcement authorities involved with investigating the instant
offense(s);

3) Custodial agencies involved at any time with the biological material in
question, and the custodian of these agencies;

4) Crime laboratories involved at any time with the biological material in
question; and

(5) Other reasonable sources. ©

The prosecuting attorney must file a report with the court and serve a copy on the inmate
and the Attorney General, stating its determination of whether biological material was
collected and whether a parent sample still exists. *'

2 OHIO REV. CODE § 2953.74(C)(2)(a) (West 2007).
3 OHIO REV. CODE § 2953.74(C)(2)(b) (West 2007).
3 OHIO REV. CODE § 2953.74(C)(2)(c) (West 2007).
33 OHI0 REV. CODE § 2953.74(C)(3) (West 2007).

% OHIO REV. CODE § 2953.74(C)(4) (West 2007).

37 OHIO REV. CODE § 2953.74(C)(5) (West 2007).

% OHIO REV. CODE § 2953.74(C)(6) (West 2007).

% OHIO REV. CODE § 2953.75(A) (West 2007).

% OHIO REV. CODE § 2953.75(A)(1)-(6) (West 2007).
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il. Consultation with the Testing Authority Regarding the Quantity and
Quality of the Evidence

Upon consultation by the prosecuting authority, the testing authority must determine
whether there is a scientifically sufficient quantity of the parent sample to make the
extraction of the test sample feasible or whether the parent sample is so minute or fragile
that there is a substantial risk that the parent sample may be destroyed as a result of DNA
testing, foreclosing the state’s ability to present the original biological evidence at a
future retrial. ® The court may determine on a case-by-case basis that, even if the DNA
testing risks complete destruction of the parent sample, the application should not be
rejected solely on this basis.® The testing authority also must determine whether the
parent sample has become so degraded or contaminated that it is rendered scientifically
unsuitable for DNA testing and, if not, whether it has been preserved properly and
remains in a condition suitable for testing. ®* The testing authority must prepare a written
document with these determinations and its reasoning, and provide a copy of the
document to the court, the inmate, the prosecuting authority and the Attorney General. ©°

Additionally, the court must determine, based on the chain of custody of the parent
sample and the test sample extracted from the parent sample, whether both samples are in
fact the same sample and whether there is any reason to believe that they have been out
of state custody or been tampered with or contaminated since they were collected. *°

b. Rejecting an Application for Post-Conviction DNA Testing

The court must reject the application if the inmate has had prior DNA testing on the
biological evidence®’ the inmate now seeks to be tested and that prior testing yielded a
definitive result.®® The court also may reject an application for testing if, after
performing any of the aforementioned inquiries, the court finds that the applicant does
not meet one or more of the requirements for accepting an application. Furthermore, the
court can deny the application without significant review if the application, files and
records show, on their face, that the applicant is not entitled to DNA testing. *

c. The Order Accepting or Rejecting an Application for Post-Conviction
DNA Testing

' OHIO REV. CODE § 2953.75(B) (West 2007).
2 OHIO REV. CODE § 2953.76(A) (West 2007).
Id.
4 OHIO REV. CODE § 2953.76(A) (West 2007).
% OHIO REV. CODE § 2953.76(A), (B) (West 2007).
% OHIO REV. CODE § 2953.76(C) (West 2007).
67 “Bjological material” or evidence is any product of a human body containing DNA. OHIO REV. CODE
§ 2953.71(B) (West 2007).
OHIO REV. CODE § 2953.74(A) (West 2007).
% OHIO REV. CODE § 2953.73(D) (West 2007).
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The court must enter an order accepting or rejecting the application, with specific reasons
it determined that the applicant did or did not meet the criteria necessary for obtaining
post-conviction DNA testing. "

4. Pre-Testing Procedures Following an Order Granting Post-Conviction DNA
Testing

a. Selecting a Laboratory

The court may select a laboratory for post-conviction DNA testing only among those that
are approved or designated by the Attorney General.”' The Attorney General must
prepare a list of approved laboratories, continually update the list, and provide copies of
the updated list to all courts of common pleas. > A laboratory may be added to this list if
the laboratory:

(1) Is in compliance with nationally accepted quality assurance standards for
forensic DNA testing or advanced DNA testing, as published in the quality
assurance standards for forensic DNA testing laboratories issued by the
FBI;

(2) Undergoes an annual internal > or external ™ audit for quality assurance in
conformity with the FBI quality assurance standards; and

3) Undergoes an external audit for quality assurance in conformity with the
FBI quality assurance standards at least once in the preceding two-year
period, and at least once each two-year period thereafter. "

173 174

The inmate has no right to challenge or appeal the court’s designation of a laboratory to
perform the DNA testing.® If the inmate does in fact object to the selection of the
laboratory, the court must rescind its prior acceptance of the application and deny the
application, without prejudice for the inmate to re-apply at a later time and for the court
to accept such a subsequent application for post-conviction DNA testing. ’

b. Procuring DNA Samples from the Inmate Applicant

Once testing is ordered, the state must coordinate with the Department of Rehabilitation
and Correction to obtain a DNA sample from the inmate in accordance with medically

" OHIO REV. CODE § 2953.73(D) (West 2007). Copies of the order should be sent to the inmate, the
prosecuting attorney, and the Attorney General. Id.

" OHIO REV. CODE §§ 2953.78(A), 2953.80(A) (West 2007).

> OHIO REV. CODE § 2953.78(C) (West 2007).

' An “internal audit” is a review of a testing authority that is conducted by the testing authority itself.
OHIO REV. CODE § 2953.80(B)(2) (West 2007).

™ An “external audit” is a quality assurance review of a testing authority conducted by a forensic DNA
agency outside of, and not affiliated with, the testing authority. OHIO REV. CODE § 2953.80(B)(1) (West
2007).

> OHIO REV. CODE § 2953.80(A)(1)-(3) (West 2007).

® " OnIo REV. CODE § 2953.78(D) (West 2007).

"7 OnIo REV. CODE § 2953.78(B) (West 2007).
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accepted procedures at the facility where the inmate is housed. ”® The state must provide
notice to the inmate and to his/her counsel as to where and when such a sample will be
collected.” The inmate’s application for post-conviction DNA testing serves as the
inmate’s consent to such a sample being collected. ** This inmate’s sample will be used
to compare with the test sample extracted from the parent sample collected at the scene of
the crime or from the victim. '

If the inmate refuses to submit to the collection of a DNA sample™ or hinders the
collection of such a sample,® the court must rescind its prior acceptance of the
application for post-conviction DNA testing and deny the application. * Tt is the duty of
the personnel assigned to collect the inmate sample to determine if the inmate has refused
to submit to the collection of a sample or hindered such collection. ® If such a refusal or
hindrance has occurred, the collecting personnel must submit a written document to the
court exglglaining how the inmate has refused or hindered the collection of the inmate
sample.

c. Maintaining Chain of Custody

The court must require that chain of custody be maintained to ensure that all biological
samples, including parent samples, test samples extracted from parent samples, and
inmate samples, are not contaminated during the transport or testing process.®’ The court
can ensure that chain of custody is maintained by:

(1) Requiring that chain of custody be documented between the time the
parent sample and test sample are removed from their place of storage or
the time of their extraction to the time at which the DNA testing is
performed;

(2) Coordinating, between all relevant agencies, the transport of the parent
sample and test sample between their place of storage and place of testing,
and documenting the transporting procedures used;

3) Requiring that the testing authority determine and document the custodian
of the parent sample and test sample after each are in the testing
authority’s possession; and

" OHIO REV. CODE § 2953.79(A)-(B) (West 2007).
" OHIO REV. CODE § 2953.79(B) (West 2007).
:? OHIO REV. CODE § 2953.79(A) (West 2007).

Id.

2 An inmate’s refusal to submit to the collection of a biological sample includes, but is not limited to,
his/her rejection of the physical manner in which a sample of his/her biological material is taken. OHIO
REV. CODE § 2953.79(C)(2)(a) (West 2007).

An inmate’s hindrance of the state in obtaining a biological sample includes, but is not limited to, the
inmate being physically or verbally uncooperative or antagonistic during the collection of the biological
sample. OHIO REV. CODE § 2953.79(C)(2)(b) (West 2007).

% OHIO REV. CODE § 2953.79(C)(1) (West 2007).

ZZ OHIO REV. CODE § 2953.79(D) (West 2007).
Id.

7 OHIO REV. CODE § 2953.77(A) (West 2007).
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4) Requiring that the testing authority maintain and preserve the parent
sample and test sample after they are in the testing authority’s possession
and document the maintenance and preservation procedures used. **

5. Post-Testing Procedures

While the results of the testing remain state’s evidence, ** such results are public record *°
and the testing authority must provide a copy of the results to the:

(1) Prosecuting Authority;

(2) Attorney General;

3) Inmate;

4) Court of Common Pleas that granted the DNA application;

(%) Any other state court in which the inmate has a post-conviction
proceeding currently pending; and

(6) Any other federal court in which the inmate has a post-conviction
proceeding currently pending. '

The inmate or the state may use the results in any proceeding. * Specifically, the death-
sentenced inmate may file a new post-conviction petition based on results of the post-
conviction DNA testing in the court that imposed the death sentence, stating the grounds
for relief relied upon, and asking the court to vacate or set aside the judgment or sentence
or to grant other appropriate relief.”” In order to obtain such relief based on DNA test
results, those results must establish “actual innocence,” by clear and convincing
evidence.’® In other words, the petitioner must demonstrate that had the results of the
DNA testing been presented at trial and been analyzed in the context of all available
admissible evidence in the inmate's case, no reasonable judge or jury would have found
the petitioner guilty of the capital offense or aggravating circumstance(s) that are the
basis of his/her death sentence.

Additionally, if the results of the post-conviction DNA testing exclude the inmate, the
court may order the Bureau of Criminal Identification and Investigation (Bureau) to
compare the DNA profile of the biological evidence collected from the crime scene or the
victim to the Combine DNA Index System (CODIS) maintain by the Federal Bureau of
Investigation or, if the comparison with CODIS does not yield a match, to other
previously obtained DNA profiles of known individuals.*® If the Bureau obtains a match
after such a comparison to either CODIS or the DNA profiles of known individuals, it
must provide this information to the court that accepted the application for post-

% OHIO REV. CODE § 2953.77(A)(1)-(4) (West 2007).

% OHIO REV. CODE § 2953.81(A) (West 2007).

% OHIO REV. CODE § 2953.81(B) (West 2007).

! OHIO REV. CODE § 2953.81(C)-(E) (West 2007).

2 OHIO REV. CODE § 2953.81(F) (West 2007).

zi OHIO REV. CODE § 2953.21(A)(1)(a) (West 2007).
Id.

% OHIO REV. CODE § 2953.21(A)(1)(b) (West 2007).

% OHIO REV. CODE § 2953.74(E) (West 2007).
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conviction DNA testing, the prosecuting attorney, and the Attorney General.”’ Both the
inmate and the state may use this information for any lawful purpose. **

6. Appealing a Rejection of the Application for Post-Conviction DNA Testing

If the court of common pleas rejects the death-sentenced inmate’s application for pos-
conviction DNA testing, the inmate may seek permission from the Ohio Supreme Court
to appeal the rejection in that court.” The court of appeals has no jurisdiction to review
the rejeltggion of a death-sentenced inmate’s application for post-conviction DNA
testing.

7 1d.
% 1d.
% OHIO REV. CODE § 2953.73(E)(1) (West 2007).
100 |d
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II. ANALYSIS

A. Recommendation #1

Preserve all biological evidence '*!

incarcerated.

for as long as the defendant remains

The State of Ohio does not have a law requiring all government entities to preserve
physical evidence in death penalty cases, at all stages of the case, for as long as the
defendant remains incarcerated. The only uniform preservation rule that does exist in
Ohio is triggered when a death-sentenced inmate applies for post-conviction DNA testing
and that testing is granted and performed. After the completion of that testing, the state
must preserve both the parent and inmate samples and the state may designate the testing
authority to preserve such samples and maintain the results of the DNA testing. '®* These
samples must be preserved during the death-sentenced inmate’s incarceration and for a
reasonable period of time not less than twenty-four months after his/her execution. '

Furthermore, Ohio courts have held that police and prosecutors have a duty to preserve
“material exculpatory evidence,” which is evidence that possesses an “exculpatory value
that was apparent before the evidence was destroyed, and [is] of such a nature that the
defendant would be unable to obtain comparable evidence by other reasonably available
means.” '™ Ohio courts have held, however, that the destruction of evidence that is
merely “potentially useful” is a due process violation only when the defendant can

demonstrate bad faith on the part of the police or prosecutor. '*°

While the State of Ohio has some limited requirements to preserve evidence, it does not
ensure that all biological evidence is preserved for as long as the defendant is
incarcerated and, therefore, is not in compliance with Recommendation #1.

Based on this information, the Ohio Death Penalty Assessment Team recommends that
the State of Ohio require that all biological evidence be preserved for as long as the

defendant remains incarcerated.

B. Recommendation #2

101 “Biological evidence” includes: (1) the contents of a sexual assault examination kit; and/or (2) any

item that contains blood, semen, hair, saliva, skin tissue, or other identifiable biological material, whether
that material is catalogued separately or is present on other evidence. See INNOCENCE PROJECT, MODEL
STATUTE FOR OBTAINING POST-CONVICTION DNA TESTING, available at
http://www.innocenceproject.org/docs/Model Statute.html (last visited Sept. 13, 2007).
12? OHIO REV. CODE § 2953.81(A) (West 2007).

Id.
194 State v. Brown, 2007 WL 1219539, *4 (Ohio Ct. App. 5th Dist. Apr. 26, 2007) (quoting State v.
Colby, 2004 WL 145339, *2 (Ohio Ct. App. 11th Dist. Jan. 16, 2004)); State v. Coombs, 2004 WL
2813273, *2-3 (Ohio Ct. App. 5th Dist. Dec. 7, 2004) (quoting Colby, 2004 WL 145339, at *2).
195 Brown, 2007 WL 1219539, at *3 (quoting Arizona v. Youngblood, 488 U.S. 51, 57 (1988) (holding
that “potentially useful evidence” is defined as “evidentiary material of which no more can be said than that
it could have been subjected to tests, the results of which might have exonerated the defendant’)).
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All biological evidence should be made available to defendants and convicted
persons upon request and, in regard to such evidence, such defendants and
convicted persons may seek appropriate relief notwithstanding any other
provision of the law.

The State of Ohio provides two potential opportunities for individuals to obtain DNA
testing of biological evidence in their cases: (1) defendants may obtain physical evidence
for DNA testing during pre-trial discovery; '®® and (2) inmates may seek post-conviction
DNA testing. '"’

DNA Testing During Pre-Trial Discovery

Ohio law provides that the defendant may obtain discovery of, among other things,
tangible objects available to or within the possession, custody or control of the state, and
“which are material to the preparation of his defense, or are intended for use by the
prosecuting attorney as evidence at the trial, or were obtained from or belong to the
defendant.” "% Additionally, the defendant may inspect and copy any results or reports of
physical or mental examinations, and of scientific tests or experiments, made in
connel%tgion with the particular case, that are in the possession of or can be obtained by the
state.

Based on the discovery rules, it appears that a defendant has the right to inspect and test
evidence that is in the possession of the prosecution and is “material” to the preparation
of the defense, which could include biological evidence collected from the defendant and
evidence collected from co-defendants and victims. Additionally, the defendant would
clearly have the right to inspect and copy reports containing the results of DNA testing
already performed in the case.

Post-Conviction DNA Testing

Any death-sentenced individual in Ohio may submit a written application with the trial
court requesting post-conviction DNA testing. ''°

1% See OHIO R. CRIM. P. 16(B).

197 OH10 REV. CODE § 2953.71 to 2953.84 (West 2007).

1% OmHIo R. CRIM. P. 16(B)(1)(c).

19 Omio R. CRIM. P. 16(B)(1)(d).

"% OHIo REV. CODE §§ 2953.72(C), 2953.82(A)-(B) (West 2007). Until recently, Ohio statutory law did
not automatically grant a death-sentenced inmate who pled guilty or no contest an opportunity to obtain
post-conviction DNA testing to challenge the conviction for which he/she received his/her death sentence,
if the prosecutor opposed the inmate’s application. OHIO REV. CODE § 2953.82(D) (West 2007). Such
disagreement was final and not appealable to any court. Id. In April 2007, the Ohio Supreme Court held
that this provision was a violation of the constitutional separation of powers because, by rendering
prosecutor’s opposition to the application final and non-appealable, such executive action
unconstitutionally encroached on the judiciary’s prerogative to determine guilt in criminal cases. See State
v. Sterling, 864 N.E.2d 630, 635-36 (Ohio 2007).

68



Notably, judges are not required to hold a hearing on a petitioner’s application requesting
post-conviction DNA testing,''' and may simply make a decision regarding the
application on the pleadings. '

Regardless of whether the court holds an evidentiary hearing, Ohio law puts many
restrictions on the granting of post-conviction DNA testing applications. For example,
the court may reject an application for testing if the court finds that the applicant does not
meet one or more of the requirements for accepting an application. Specifically, the court
may reject an application by finding that the biological evidence requested to be tested
does not exist, ' even though Ohio law does not require proof of non-existence in the
form of a contemporaneously-made destruction order and it allows the court to simply
rely on a report of the prosecuting attorney as to the existence of such evidence. ''*

Moreover, the court also may reject the application for post-conviction DNA testing if it
finds that there is not a scientifically sufficient amount of biological material or the
biological material is so degraded as to make DNA testing impracticable. ' Likewise,
the court may reject an application if it finds that the biological sample is so minute that
performing DNA testing would create a risk of consuming the whole sample, thus
prejudicing any further use of the sample by the prosecution. ''® These determinations,
however, are likely only based on the ability of Ohio’s Bureau of Criminal Identification
and Investigation (BCI) to perform the DNA testing using the STR (short-tandem repeat)
method of DNA testing, which is the only DNA testing method used by BCL ''" Because
BCI does not perform more discriminating and exacting methods of DNA testing, such as
Mitochondrial DNA testing of hair without roots, Y-Chromosome STR testing, or mini-
STR testing, all of which are especially effective for obtaining conclusive DNA profiles
from old, degraded biological samples, it appears that the reliance on BCI’s
determination of the suitability of a biological sample for post-conviction DNA testing
may in fact be suspect and may lead to the erroneous rejection of meritorious
applications. '®

Furthermore, Ohio law even requires the summary rejection of such applications in
certain circumstances. For example, a judge must reject the application if the inmate has
had prior DNA testing on the biological evidence'" the inmate now seeks to be tested
and that prior testing yielded what was previously deemed a definitive result, '*° even if

11; OHIO REV. CODE § 2953.73(D) (West 2007).
Id.
3 OHI0 REV. CODE § 2953.74(C)(1) (West 2007).
4 On10 REV. CODE § 2953.75(B) (West 2007).
5 OHI0 REV. CODE § 2953.74(C)(2)(a)-(c) (West 2007).
¢ OHI0 REV. CODE § 2953.76(A) (West 2007).
"7 Marc Dann, Attorney General, BCI Crime Lab, at http://www.ag.state.oh.us/le/investigation/lab.asp
(last visited Sept. 13, 2007).
"8 Y_STR testing is necessary for many of the cases in which there is a male perpetrator and a female
victim. The fact that Ohio labs do not do YSTR testing puts innocent inmates at a great disadvantage.
119 «Bjological material” or evidence is “any product of a human body containing DNA.” OHIO REV.
CODE § 2953.71(B) (West 2007).
120 OHI0 REV. CODE § 2953.74(A) (West 2007).
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further advances in DNA testing methods may now lead to an exclusionary result. '*'
Ohio law even saddles the inmate with the harsh sanction of rescission of a previously
granted DNA testing application if the inmate objects to the selection of the
laboratory, '** or the inmate refuses to submit to the collection of a DNA sample '* or
hinders the collection of such a sample, '** based solely on the determination of the prison
personnel collecting the biological sample from the inmate. '*

Given the numerous ways in which a court can reject a meritorious application for post-
conviction DNA testing, it is questionable whether death-sentenced inmates are truly
given the necessary access to biological evidence during the post-conviction stage to
prove their innocence or mitigate their sentence through DNA testing.

Conclusion

Although defendants in Ohio appear to have the ability to inspect and test certain
evidence in the possession of the prosecution, death-sentenced post-conviction applicants
in Ohio seeking DNA testing must comply with extremely stringent requirements to have
their application granted and DNA testing performed to prove their innocence. The State
of Ohio, therefore, is only in partial compliance with Recommendation #2.

C. Recommendation #3

Every law enforcement agency should establish and enforce written
procedures and policies governing the preservation of biological evidence.

The Commission on Accreditation for Law Enforcement Agencies, Inc. (CALEA)
requires each accredited law enforcement agency to adopt a written directive establishing
procedures to be used in criminal investigations, including procedures regarding
collecting, preserving, processing and avoiding contamination of physical evidence. '*°
Sixty-four law enforcement agencies in Ohio have obtained or are in the process of
obtaining accreditation by CALEA.'?” All Ohio accredited agencies, therefore, should

2 For example, an individual could have obtained a partial inclusionary DNA testing result pre-trial,

which ultimately led to his/her conviction. Such a result, while considered an inclusion, would have a
higher probability to also include other individuals with the same partial DNA profile because the testing
authority did not obtain a result on any number of the remaining DNA loci. Further, developments in DNA
testing methods, which were designed to yield results on smaller, more degraded samples, may in fact yield
a full result on the previously tested sample, therefore, creating a possibility of an exclusion at the DNA
loci where the previous, more primitive DNA testing produced no result.
122 On10 REV. CODE § 2953.78(B) (West 2007).
12 An inmate’s refusal to submit to the collection of a biological sample includes, but is not limited to,
his/her rejection of the physical manner in which a sample of his/her biological material is taken. OHIO
REV. CODE § 2953.79(C)(2)(a) (West 2007).
124 An inmate’s hindrance of the state in obtaining a biological sample includes, but is not limited to, the
inmate being physically or verbally uncooperative or antagonistic during the collection of the biological
?zasmple. OHIO REV. CODE § 2953.79(C)(2)(b) (West 2007).

Id.
126 CALEA STANDARDS, supra note 14, at 42-2, 83-1 (Standards 42.2.1 and 83.2.1).
127" See supra note 13.
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have a written directive establishing procedures governing the preservation of biological
evidence, but the extent to which these procedures comply with Recommendation #3 is
unknown.

Additionally, the Ohio Bureau of Criminal Identification and Investigation (BCI), and at
least eight local crime laboratories '*® accredited by the American Society of Crime Lab
Directors Laboratory Accreditation Board (ASCLD/LAB), are required, as a prerequisite
to accreditation, to adopt specific procedures relating to the preservation of evidence. '’

In conclusion, although all certified crime laboratories have written procedures and
policies that govern the preservation of biological evidence, it is unclear how many Ohio
law enforcement agencies, certified or otherwise, have adopted such procedures.
Therefore, the State of Ohio is only in partial compliance with Recommendation #3.

D. Recommendation #4

Every law enforcement agency should provide training programs and
disciplinary procedures to ensure that investigative personnel are prepared
and accountable for their performance.

In order to be certified as a peace officer *° in the State of Ohio, a candidate must
complete 558 hours of basic training at a school approved and monitored by the Ohio
Peace Officer Training Commission (OPOT Commission).”' The basic training
curriculum of every Ohio peace officer includes, among other requirements, fifty-four
hours of instruction on criminal investigation. > Specifically the training includes
instruction in the following relevant areas: (1) four hours on crime scene search; (2)
sixteen hours on evidence collection techniques; (3) four hours on crime scene sketching
and detailed drawing; (4) three hours on police photography; (5) one hour on arson
investigation; and (6) three hours on ethics and professionalism.'*> We were unable,
however, to obtain the training materials to determine whether this mandatory training
course ensures that investigative personnel are prepared and accountable for their
performance.

128 The American Society of Crime Laboratory Directors indicates that there are eight accredited local or

regional crime laboratories in Ohio that are not affiliated with BCI. See Am. Soc’y of Crime Lab.
Dirs./Lab  Accreditation  Bd., Accredited Laboratories, available at http://www.ascld-
lab.org/legacy/aslablegacylaboratories.html (last visited Sept. 13, 2007) (indicating crime laboratories in
Canton-Stark County; Columbus Police Department, Cuyahoga County Coroner’s Office; DNA
Diagnostics Center in Fairfield, Ohio; Hamilton County Coroner’s Office; Lake County (Regional);
Mansfield, Ohio; and Miami Valley (Regional in Dayton, Ohio)).
12 ASCLD/LAB 2003 MANUAL, supra note 19, at 20-23 (General Requirements for Accreditation
(5.8.1)).
% The numerous law enforcement positions in the State of Ohio requiring peace officer basic training
may be found in section 109.71(A)(1)-(22) of the Ohio Revised Code. Investigators of the Ohio Bureau of
Criminal Identification and Investigation who have been certified by the OPOT Commission also are
considered peace officers. OHIO REV. CODE §109.542(A) (West 2007).
Bl OnI0 REV. CODE §109.77(B)(1) (West 2007); see also OPOT TRAINING REQUIREMENTS, supra note
16, at 1
122 OPOT TRAINING REQUIREMENTS, supra note 16, at 3.

Id.
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In addition, law enforcement agencies in Ohio certified under CALEA are required to
establish written directives requiring a training program ** and an annual, documented
performance evaluation of each employee. '*°

Based on this information, it appears that law enforcement investigative personnel,
including law enforcement officers, do receive mandatory basic training and some law
enforcement agencies are required to keep performance evaluations. However, the extent
to which the training courses and the CALEA certification program comply with
Recommendation #4 by ensuring that investigative personnel are prepared and
accountable for their performances is unknown. Therefore, the State of Ohio is in partial
compliance with Recommendation #4.

E. Recommendation #5

Ensure that there is adequate opportunity for citizens and investigative
personnel to report misconduct in investigations.

Law enforcement agencies in Ohio certified under CALEA are required to establish
written directives requiring written investigative procedures for all complaints against the
agency and/or its employees. °® It appears, therefore, that certified law enforcement
agencies should have adopted written directives governing complaints against the agency
and/or its employees. However, the extent to which these procedures comply with
Recommendation #5 and the number of law enforcement agencies in the State of Ohio
that have adopted such directives is unknown. Therefore, we are unable to determine
whether the State of Ohio is in compliance with Recommendation #5.

F. Recommendation # 6

Provide adequate funding to ensure the proper preservation and testing of
biological evidence.

Funding for the Preservation of Biological Evidence

Although the State of Ohio clearly provides funding to BCI crime laboratories through its
appropriation to the Attorney General, it is unclear what portion of this funding goes to
the preservation of biological evidence in the possession of BCI crime laboratories.
Furthermore, we were unable to obtain the necessary information to determine whether
local law enforcement agencies are provided with adequate funding for the preservation
of biological evidence in their custody.

Funding for DNA Testing of Biological Evidence

13 CALEA STANDARDS, supra note 14, at 33-3 to 33-4 (Standards 33.4.1, 33.4.2).
135 CALEA STANDARDS, supra note 14, at 35-1 (Standards 35.1.2).
136 CALEA STANDARDS, supra note 14, at 52-1 (Standard 52.1.1).
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The amount of funding specifically dedicated to the preservation and testing of biological
evidence in Ohio is unknown. However, we were able to obtain the total amount of
funding provided to the Office of the Attorney General, and the Attorney General’s
Office then provides funding to BCI,'*" which handles evidence testing for law
enforcement agencies not served by metropolitan or regional crime laboratories. *® In
fiscal year 2006-2007, the Ohio General Assembly appropriated $169,999,139 to the
Attorney General’s Office* and the Governor’s Office recommended that over $47
million of this funding be directed to law enforcement in the State. '*

Additionally, Ohio’s Law Enforcement Improvements Trust Fund, which was created to
“maintain, upgrade, and modernize law enforcement training, technology, and laboratory
facilities of the Attorney General,”'*' is funded by the funds received by the State
through the nationwide Tobacco Master Settlement Agreement. 2 Tn fiscal years 2005
and 2006, the Law Enforcement Improvements Trust Fund provided over $11 million to
Office of the Attorney General.'** In previous fiscal years, from 2003 to 2004, the Law
Enforcement Improvements Trust Fund provided over $9 million to the Attorney
General’s Office, part of which was used for “laboratory and technical enhancements at
[BCI],” including improvements to “DNA analysis chemicals and services and continued
training enhancement.” '** We were unable to determine the exact amount of funding
provided to BCI in general by the Attorney General’s Office, however, nor were we able
to determine the exact amount of funding provided to the Crime Laboratory Services of
BCI for the purposes of preserving and testing biological evidence.

Even with the funding provided to BCI crime laboratories, the State of Ohio has
experienced backlogs in its crime laboratories, which appear to have affected the quality
and thoroughness of the forensic analysis performed at the crime laboratories. '** In order

137 See, e.g., OHIO OFFICE OF BUDGET AND MANAGEMENT, STATE OF OHIO EXECUTIVE BUDGET FOR

FISCAL YEARS 2006 AND 2007, at 270-71 (as proposed) [hereinafter EXECUTIVE BUDGET FY 2006 AND
2007], available at http://www.obm.ohio.gov/budget/operating/executive/0607/bb0607.pdf (last visited
Sept. 13, 2007); see also H.B. 66, 126th Gen. Assem., Reg. Sess. (Ohio 2005) (enacted).

38 STATE OF OHIO ATTORNEY GENERAL, OHIO BUREAU OF CRIMINAL IDENTIFICATION AND
INVESTIGATION  2003-2004 REPORT 5 [hereinafter BCI 2003-2004 REPORT], available at
http://www.ag.state.oh.us/le/investigation/pubs/bei_annual report 03-04.pdf (last visited Sept. 13, 2007).
9 H.B. 66, 126th Gen. Assem., Reg. Sess. (Ohio 2005) (enacted).

140 EXECUTIVE BUDGET FY 2006 AND 2007, supra note 137, at Attorney General 2-3.

141 OHIO OFFICE OF BUDGET AND MANAGEMENT, STATE OF OHIO EXECUTIVE BUDGET FOR FISCAL YEARS
2005 AND 2006, OHIO’S TOBACCO FUNDS 1-2, 14 [hereinafter OHIO’S TOBACCO FUNDS FY 2005-2006],
available at http://obm.ohio.gov/budget/tobacco/0506 tobacco budget.pdf (last visited on March 26,
2007).

"2 The Tobacco Master Settlement Agreement was signed by forty-six states, five U.S. territories, and the
District of Columbia with the nation’s largest tobacco manufacturers in 1998. 1d. at 1.

3 1d. at 14.

144 Id

5 Qpecifically, in 2002, that there was a backlog of 3,068 cases in the State’s crime laboratories for
which DNA testing needed to be performed. Wes Hills, Lag in Funds Stalls Rape Inquiries, Angers
Victims, DAYTON DAILY NEWS, March 10, 2002, at 1A. Additionally, in 2000, it was reported that BCI’s
crime laboratories had decreased the number of instances in which it conducted trace evidence analysis.
For example, Dale Laux, a twenty-year veteran at one of BCI’s crime laboratories testified at a rape trial in
2000 that he opted not to perform trace analysis on hair samples found at the scene of the crime, stating that
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to combat increasing caseloads and an ever-growing backlog, a number of Ohio local and
state law enforcement entities have received federal funding to improve the efficiency of
crime laboratory work and eliminate the backlog of cases lingering in crime laboratories
in the State, including backlogs in DNA testing. '*°

Through this infusion of federal money, it appears that BCI and other law enforcement
agencies in Ohio are improving their DNA services. For example, the increased funding
has allowed BCI to hire additional DNA analysts, which dramatically decreased the
amount of time between evidence receipt and laboratory analysis from 2002 to 2004, 147
even though, in that same time, BCI has reported increased use of the DNA/serology unit
from 2003 to 2004, '** and a 51 percent increased in the number of reports. '+’

Conclusion

the laboratory had scaled back due to the volume of work it received and that the laboratory could not be as
thorough as it once was. James Ewinger, Lab Practices Questioned: Analyst Testifies Some Evidence May
Be Withheld, PLAIN DEALER (Cleveland, OH), August 18, 2000, at 1B.

146" The Department of Justice’s “Capacity Enhancement Program,” which provides grants to state crime
laboratories that conduct DNA analysis to improve laboratory infrastructure and analysis capacity so that
DNA samples can be processed efficiently and cost-effectively, has awarded over $4 million to various
Ohio crime laboratory and law enforcement entities from 2004 through 2006. See President’s DNA
Initiative, Capacity Enhancement Funding Chart, available at
http://www.dna.gov/funding/labcapacity/capfunding/ (last visited Sept. 13, 2007). Between 2004 and
2006, the following grants have been awarded to Ohio crime laboratories and law enforcement entities by
the Capacity Enhancement Program: (1) $322,555 to the City of Columbus; (2) $256,623 to the City of
Mansfield; (3) $448,380 to the Cuyahoga County Coroner’s Office; (4) $221,994 to Hamilton County; (5)
$97,610 to the Lake County Crime Laboratory; (6) $1,287,466 to Montgomery County; and (7) $1,472,259
to the Ohio Attorney General/Bureau of Criminal Identification and Investigation. Id.

Additionally, the Department of Justice’s “Forensic Casework Backlog Reduction Program,” which awards
federal money to analyze backlogged forensic DNA casework samples from forcible rape and murder
cases, awarded over $3.9 million to Ohio crime laboratories and law enforcement entities from 2004 to
2006. See President’s DNA Initiative, Forensic Casework DNA Backlog Reduction: Funding Chart,
available at http://www.dna.gov/funding/casework/fcfunding (last visited Sept. 13, 2007). Between 2004
and 2006, the following grants have been awarded to Ohio crime laboratories and law enforcement entities
by the Forensic Casework Backlog Reduction Program: (1) $262,427 to the Cuyahoga County Coroner
Office; (2) $200,979 to the Mansfield Police Department; (3) $846,821 to Montgomery County (Miami
Valley Regional Crime Laboratory); and (4) $2,619,947 to the Ohio Attorney General/Bureau of Criminal
Identification and Investigation. Id.

Crime laboratories and law enforcement entities in the State of Ohio also have received federal Paul
Coverdell Forensic Science Improvement grants to improve the quality, timeliness, and credibility of
forensic science services performed in the State, totaling over $1.5 million between fiscal years 2004 and
2006. See U.S. Dep’t. of Justice, Office of Justice Programs FY 2004, Ohio, available at
http://www.ojp.usdoj.gov/fy2004grants/map/oh.htm (last visited Sept. 13, 2007); Nat’l Inst. of Justice, NIJ
Awards in FY 2005, available at http://www.ojp.usdoj.gov/nij/awards/2005_solicitation.htm (last visited
Sept. 13, 2006); Nat’l Inst. of Justice, NIJ Awards in FY 2006, available at
http://www.ojp.usdoj.gov/nij/awards/2006_solicitation.htm (last visited Sept. 13, 2007).

47" BCI 2003-2004 REPORT, supra note 138, at 30. For example, due to an increase in funding and
personnel in 2003, the average time from evidence receipt to final report improved from 151 days in 2002
to 65 days in 2003, and to 40 days in 2004. Id.

¥ 1d. at 24-30.

% 1d. at 30.
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Although we cannot truly ascertain whether the State of Ohio is providing adequate
funding to ensure the proper preservation and testing of biological evidence, we must
commend the State of Ohio for taking steps to obtain additional funding and hire
additional staff to perform forensic analysis in a more thorough and timely manner. Still,
we were unable to gather sufficient information to appropriately assess whether the State
of Ohio is in compliance with Recommendation #6.

75



76



CHAPTER THREE
LAW ENFORCEMENT IDENTIFICATIONS AND INTERROGATIONS
INTRODUCTION TO THE ISSUE
Eyewitness misidentification and false confessions are two of the leading causes of
wrongful convictions. Between 1989 and 2003, approximately 205 previously convicted
“murderers” were exonerated nationwide.' In about 50 percent of these cases, there was

at least one eyewitness misidentification, and 20 percent involved false confessions. >

Lineups and Showups

Numerous studies have shown that the manner in which lineups and showups are
conducted affects the accuracy of eyewitness identification. To avoid misidentification,
the group should include foils chosen for their similarity to the witness’ description, ® and
the administering officer should be unaware of the suspect’s identity and should tell the
witness that the perpetrator may not be in the lineup. Caution in administering lineups
and show-ups is especially important because flaws may easily taint later lineup and at-
trial identifications. *

Law enforcement agencies should consider using a sequential lineup or photospread,
rather than presenting everyone to the witness simultaneously.” In the sequential
approach, the witness views one person at a time and is not told how many persons
he/she will see.® As each person is presented, the eyewitness states whether or not it is
the perpetrator. Once an identification is made in a sequential procedure, the procedure
stops.® The witness thus is encouraged to compare the features of each person viewed to
the witness’s recollection of the perpetrator rather than comparing the faces of the various
people in the lineup or photospread to one another in a quest for the “best match.”

Law enforcement agencies also should videotape or digitally record identification
procedures, including the witness’s statement regarding hihe/sher degree of confidence in

' See Samuel R. Gross et al., Exonerations in the United States, 1989 through 2003, 95 J. CRiM. L. &
CRIMINOLOGY 523, 528-29 (2005), available at http://www.law.umich.edu/NewsAndInfo/exonerations-in-
us.pdf (last visited Sept. 13, 2007).
2 1d. at 544.
3 See C.E. Luus & G.L Wells, Eyewitness Identification and the Selection of Distracters for Lineups, 15
L. & HuM. BEHAVIOR 43-57 (1991).
4 See BRYAN CUTLER, EYEWITNESS TESTIMONY: CHALLENGING YOUR OPPONENT’S WITNESSES 13-17,
42-44 (2002).
5 Id. at 39; see also THE REPORT TO THE LEGISLATURE OF THE STATE OF ILLINOIS: THE ILLINOIS PILOT
PROGRAM ON SEQUENTIAL DOUBLE-BLIND IDENTIFICATION PROCEDURES (2006), available at
http://www.chicagopolice.org/IL%20Pilot%200n%20Eyewitness%20ID.pdf (last visited Sept. 13, 2007)
(calling into some doubt the benefits of sequential lineups over simultaneous lineups).

See CUTLER, supra note 4, at 39.
T
£od.
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the identification. In the absence of a videotape or digital recorder, law enforcement
agencies should photograph and prepare a detailed report of the identification procedure.

Audio or Videotaping of Custodial Interrogations

Electronically recording interrogations from their outset—not just from when the suspect
has agreed to confess—can help avoid erroneous convictions. Complete recording is on
the increase in this country and around the world. Those law enforcement agencies that
make complete recordings have found the practice beneficial to law enforcement.’
Complete recording may avert controversies about what occurred during an interrogation,
deter law enforcement officers from using dangerous and/or prohibited interrogation
tactics, and provide courts with the ability to review the interrogation and the confession.

®  See Thomas P. Sullivan, Electronic Recording of Custodial Interrogations: Everybody Wins, 95 J.

CRIM. L. & CRIMINOLOGY 1127 (2005).
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I. FACTUAL DISCUSSION

The Ohio Peace Officer Training Commission (OPOT Commission), under the control of
the Ohio Attorney General, is the chief regulatory body of Ohio law enforcement and is
charged with the development and enforcement of statewide law enforcement standards -
- including those on training all peace officers in the State of Ohio.'® Several Ohio law
enforcement agencies have voluntarily obtained national accreditation through the
Commission on Accreditation for Law Enforcement Agencies. Additionally, Ohio courts
have created a body of law governing pre-trial identifications and interrogations
conducted by law enforcement officers.

A. Ohio Peace Officer Training Commission and Training

1. Ohio Peace Officer Training Commission

The OPOT Commission was created by the Ohio General Assembly to recommend rules
to the Ohio Attorney General about, among other things: (1) the approval or revocation of
approval of peace officer training schools administered by the state and local authorities;
(2) the minimum courses of study for peace officer training schools; (3) the minimum
qualifications for instructors at approved peace officer training schools; and (4) the
establishment of minimum qualifications and requirements for certification of correction
officers. ' The Ohio Attorney General has the discretion to adopt and promulgate any
rule or regulation recommended by the OPOT Commission '* and the executive director
of the OPOT Commission must approve peace officer training schools in accordance with
rules adopted by the Attorney General. "

Members of the OPOT Commission are appointed by the Governor and approved by the
Ohio Senate. '* The nine members must include:

(1) Two incumbent sheriffs;

(2) Two incumbent Chiefs of Police;

3) One representative from the general public;

(4) One member from the Department of Education, Trade and
Industrial Education services;

(5) One representative from the Ohio Bureau of Criminal
Identification and Investigation;

(6) One representative from the Ohio State Highway patrol; and

(7) The Special Agent in charge of an Ohio field office of the Federal
Bureau of Investigation.

' The numerous law enforcement positions in the State of Ohio requiring peace officer basic training

may be found in section 109.71(A)(1)-(22) of the Ohio Revised Code. Investigators of the Ohio Bureau of
Criminal Identification and Investigation who have been certified by the OPOT Commission also are
con51dered peace officers. OHIO REV. CODE §109.542(A) (West 2007).

OHIO REV. CODE § 109.73(A)(1)-(3), (11) (West 2007).
2" OHIO REV. CODE § 109.74 (West 2007).
3 OHIO REV. CODE § 109.75(A) (West 2007).
" OHIO REV. CODE § 109.71 (West 2007).
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2. Ohio Peace Officer Training Schools

In order to be certified as a peace officer in the State of Ohio, a candidate must complete
558 hours of basic training at a school approved and monitored by the OPOT
Commission and receive a certificate of completion from the executive director of the
OPOT Commission. '® Officers who are appointed to a peace officer position in Ohio
and have completed training in another state, or are certified by an entity other than the
OPOT Commission, may apply to the OPOT Commission for prior equivalent training
analysis.'” The basic training curriculum of every Ohio peace officer must include,
among other requirements: (1) sixteen hours on the laws of arrest; (2) four hours on the
legal aspects of interview and interrogation; (3) four hours on interview and interrogation
techniques; (4) five hours on testifying in court and the rules of evidence; (5) two hours
on observation, perception, and description during investigations; (6) two hours on line-
ups; and (7) three hours on ethics and professionalism. '® There are eighty sites approved
by the OPOT Commission to provide basic training to Ohio peace officers, including the
Ohio Peace Officer Training Academy operated by the OPOT Commission. '

Additionally, the 2007 Course Catalog for the Ohio Peace Officer Training Academy,
which describes courses for the continuing education of peace officers in Ohio, offers the
following courses relevant to interrogations and identification of suspects: (1) “Interview
and Interrogation,” including legal requirements and limitations of the Miranda and
Escobedo decisions; > (2) ““Reid’ Techniques for Interview and Interrogation,” including
“profiling suspects for interrogation,” “playing one suspect against the other,” and
“identifying the five facial expressions that indicate the emotional state of the suspect;”*!
(3) “Legal Ramifications of Miranda” and supporting cases following Miranda; > and (4)
“Legal Update,” on recent legal decisions affecting the criminal justice system.

B. Law Enforcement Accreditation: The Commission on Accreditation for Law
Enforcement Agencies, Inc.

The Commission on Accreditation for Law Enforcement Agencies, Inc. (CALEA) is an
independent accrediting authority established by the four major law enforcement

5 OHIO REV. CODE § 109.71 (West 2007).

' OHIO REV. CODE §109.77(B)(1) (West 2007); see also OFFICE OF THE OHIO ATTORNEY GENERAL,
OHIO PEACE OFFICER BASIC TRAINING REQUIREMENTS AND OPTIONS FOR ATTENDING 1 [hereinafter OPOT
TRAINING REQUIREMENTS], available at
http://www.ag.state.oh.us/le/training/pubs/requirements_options.pdf (last visited Sept. 13, 2007).

17" OPOT TRAINING REQUIREMENTS, supra note 16, at 2.

B 1d. at 3.

" 1d. at 1. Individual jurisdictions may sponsor a sworn peace officer to attend basic training or
individuals who are not appointed a peace officer position may openly enroll in basic training at their own

expense. Id.
2 OHIO PEACE OFFICER TRAINING ACADEMY, COURSE CATALOG 2007, at 114 [hereinafter OPOTA
COURSE CATALOG 2007], available at

http://www.ag.state.oh.us/le/training/pubs/potaCourseCatalog2007.pdf (last visited Sept. 13, 2007).
' 1d. at 115.

2 1d. at 120.

2 d.
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membership associations in the United States.”* CALEA has accredited sixty law
enforcement agencies in Ohio,** while another eighteen are in the process of obtaining
accreditation. *°

To obtain accreditation, a law enforcement agency must complete a comprehensive
process consisting of (1) purchasing an application; (2) executing an Accreditation
Agreement and submitting a completed application; (3) completing an Agency Profile
Questionnaire; (4) completing a thorough self-assessment to determine whether the law
enforcement agency complies with the accreditation standards and developing a plan to
come into compliance; and (5) participating in an on-site assessment by a team selected
by the Commission to determine compliance who will submit a compliance report to the

2 CALEA Online, About CALEA, available at
http://www.calea.org/Online/AboutCALEA/Commission.htm (last visited Sept. 13, 2007) (noting that the
Commission was established by the International Association of Chiefs of Police (IACP), National
Organization of Black Law Enforcement Executives (NOBLE), National Sheriffs' Association (NSA), and
Police Executive Research Forum (PERF)).

2 CALEA Online, Agency Search, available at http://www.calea.org/agcysearch/agencysearch.cfim (last
visited Sept. 13, 2007) (using second search function designating “US” and “OH” as search criteria to
determine the number of agencies that have earned or are in the process of earning accreditation from
CALEA’s Law Enforcement Accreditation Program). The following law enforcement agencies have
received CALEA accreditation: Amberly Village Police Department, Beavercreek Police Department,
Boardman Police Department, Bowling Green Police Department, Centerville Police Department,
Cincinnati Police Department, Colerain Township Police Department, Columbus Police Department, Delhi
Township Police Department, Dublin Division of Police, Evendale Police Department, Fairfield Police
Department, German Township Police Department, Greenville Police Department, Grove City Division of
Police, Hamilton Police Department, Harrison Police Department, Heath Police Department, Huber Heights
Police Division, Indian Hill Rangers Police Department, Kettering Police Department, Lebanon Division of
Police, Manisfield Division of Police, Marion Police Department, Mason Police Department, Mentor-on-
the-Lake Police Department, Miami Township Police Department, Middletown Police Department, Milford
Police Department, Piqua Police Department, Powell Police Department, Reynoldsburg Division of Police,
Shaker Heights Police Department, Springdale (City of ) Police Department, Springfield Township Police
Department, St. Bernard Police Department, Tiffin Police Department, Toledo Police Department,
Trotwood Police Department, Troy Police Department, Union Township Police Department, Upper
Arlington Division of Police, Vandalia Division of Police, West Carrollton Police Department, Xenia
Police Division, Greene County Sheriff’s Office, Licking County Sheriff’s Office, Medina County Sheriff’s
Office, Montgomery County Sheriff’s Office, Ohio State Highway Patrol, Ohio Bureau of Criminal
Identification & Investigation, Kent State University Police Department, Ohio Department of Taxation —
Enforcement Division, Columbus Regional Airport Authority Division of Public Safety, Police Section,
Cuyahoga Metro Housing Authority Police, Hamilton County Park District, Bexley Police Department,
Forest Park Police Department, Hebron Police Department, and Ohio Peace Officer Training Academy. Id.
% Id. The following law enforcement agencies are in the process of obtaining accreditation: Beachwood
Police Department, Fairfield Township Police Department, Greenhills (Village of) Police Department,
Miamisburg Police Department, Newark Division of Police, Knox County Sheriff’s Office, Ohio
Investigative Unit, Cleveland Clinic Police Department, Huber Heights Police Division, Archbold Police
Deparment, Beaver Township Police Department, Clearcreek Township Police Department, Genoa
Township Police Department, Grandview Heights Police Department, Highland Heights Police
Department, Clark County Sheriff’s Office, Mill Creek Metropark Police Department, Licking Memorial
Hospital Police Department, and Metropolitan Park District of the Toledo Area. Id.
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Commission. >’ After these steps have been completed, a hearing is held to make a final
decision on accreditation. **

The CALEA standards are used to “certify various functional components within a law
enforcement agency—Communications, Court Security, Internal Affairs, Office
Administration, Property and Evidence, and Training.”*’ Specifically, CALEA Standard
42.2.1 requires an accredited law enforcement agency to create a written directive that
“establishes procedures to be used in criminal investigation” including interviews and
interrogation, CALEA Standard 42.2. 2 requires law enforcement agencies to create a
written directive that “establishes steps to be followed in conducting preliminary
investigations,” including interviewing the complainant, witnesses and suspects, and
CALEA Standard 42.2.3 requires the creation of a written directive that “establishes steps
to be followed in conducting follow-up investigations . . . [including] identifying and
apprehending suspects,”?” which means that the sixty CALEA-accredited law
enforcement agencies throughout the State of Ohio should have adopted such written
directives.

C. Constitutional Standards and State Law Relevant to Identifications

Pre-trial witness identifications, such as those that take place during lineups, showups,
and photo arrays, are governed by the constitutional due process guarantee of a fair
trial.*' A due process violation occurs when the trial court allows testimony concerning
pre-trial identification of the defendant where (1) the identification procedure used by law
enforcement was impermissibly suggestive, and (2) under the totality of the
circumstances, the suggestiveness gave rise to a very substantial likelihood of irreparable
misidentification. > In making the determination of whether, under the totality of the
circumstances, the use of an impermissibly suggestive pre-trial identification procedure
would lead to a very substantial likelihood of irreparable misidentification, Ohio courts
consider the following factors: “(1) the opportunity of the witness to view the criminal at
the time of the crime, (2) the witness’s degree of attention, (3) the accuracy of the
witness’s prior description of the criminal, and (4) the level of certainty demonstrated by
the witness at the confrontation.”* Tt is well established that there is a "great potential"

2 CALEA  Online, The Law  Enforcement Accreditation  Process, available at
£1Sttp://Www.calea.org/Online/CALEAPrograms/Process/accdprocess.htm (last visited Sept. 13, 2007).

Id.
2 COMM’N ON ACCREDITATION FOR LAW ENFORCEMENT AGENCIES, INC., STANDARDS FOR LAW
ENFORCEMENT AGENCIES, THE STANDARDS MANUAL OF THE LAW ENFORCEMENT AGENCY
ACCREDITATION PROGRAM, at v (4th ed. 2001) [hereinafter CALEA STANDARDS].
3 1d. at 42-3 (standard 42.2.3).
31 See Manson v. Brathwaite, 432 U.S. 98, 114 (1977); Neil v. Biggers, 409 U.S. 188, 196-99 (1972); see
also State v. Broom, 533 N.E.2d 682, 692 (Ohio 1988) (following Manson); State v. Waddy, 588 N.E.2d
819, 830-831 (Ohio 1992) (superseded on other grounds by state constitutional amendment as stated in
State v. Smith, 684 N.E.2d 668 (Ohio 1997)) (stating that due process requirement in pre-trial
identifications applies to voice, as well as visual, identifications).
32 Biggers, 409 U.S. at 196-97; Simmons v. United States, 390 U.S. 377, 384 (1968); see also Waddy,
588 N.E.2d at 831.
3 Waddy, 588 N.E.2d at 831 (finding that two factors indicated that voice identification was not likely to
lead to a misidentification and that two factors indicated that the identification could lead to a
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for misidentification when a witness identifies a stranger based upon a single, brief
observation in a stressful situation. **

1. Lineups

Post-indictment lineups are considered a critical part of proceedings, and consequently
trigger the right to counsel.” However, a defendant is not entitled to counsel at a police
lineup conducted before formal proceedings have been initiated. *° Ohio courts have held
that a permissible lineup does not require a defendant to be “surrounded by people nearly
identical in appearance.”>’

2. Photo Lineups

“It must be recognized that improper employment of photographs by police may
sometimes cause witnesses to err in identifying criminals.”*® Photo identification
procedures should not be unduly suggestive.®” That is, a photo lineup should not be
conducted in such a way as to highlight and elicit an identification of the suspect. A
criminal defendant does not have the right to have an attorney present at a photographic
lineup until after he or she is indicted or formally charged.*® However, a defendant does
have the right to show to the judge and jury any photographic evidence used in the case,
to challenge the witnesses on cross-examination, and to argue to the judge or jury that the
photo identification procedure was unduly suggestive and that any identification from it
should be disregarded.*’ “When a motion to suppress concerns photo identification
procedures, the court must determine whether the photos or procedures used were ‘so
impermissibly suggestive as to give rise to a very substantial likelihood of irreparable
[mis]identification.”” *

3. Single Choice Identification Procedures

misidentification, thus, “on balance,” there was not a “very substantial” likelihood of misidentification); see
also State v. Jells, 559 N.E.2d 464, 469 (Ohio 1990) (finding that witness had an independent opportunity
to identify defendant to make a reliable identification other than in photo array in which photo of defendant
was taken outdoors, obscuring defendant’s features, while photos of other men contained in photo array
were taken indoors) (citing Biggers, 409 U.S. at 199-200).
¥ United States v. Russell, 532 F.2d 1063, 1066 (6th Cir. 1976).
3% United States v. Wade, 388 U.S. 218 (1967), Gilbert v. California, 388 U.S. 263 (1967)
6 United States v. Ash, 413 U.S. 300 (1973), State v. Martin, 483 N.E.2d 1157, 1163 (Ohio 1985)
7 State v. Murphy, 747 N.E.2d 765, 790 (Ohio 2001).
3% Simmons v. United States, 390 U.S. 377, 383 (1968); State v. Jells, 559 N.E.2d 464, 469 (Ohio 1990)
(citing State v. Perryman, 358 N.E.2d 1040, 1046 (Ohio 1976), cert granted, vacated on other grounds by
438 U.S. 911 (1978)).

Manson v. Brathwaite, 432 U.S. 98 (1977).
“ Ash, 413 U.S. at 300.
.
2 State v. Lott, 555 N.E.2d 293, 308 (Ohio 1990) (quoting Simmons v. United States, 390 U.S. 377, 384
(1968)).

W W
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The Ohio Supreme Court has condemned single choice identifications as suggestive.
“We . . . agree that ‘[t]he practice of showing suspects singly to persons for the purpose
of identification, and not as part of a lineup, has been widely condemned.””* However,
“the ultimate focus in determining whether reversible error exists is not just on whether
the practice was used, but on whether it was so suggestive as to create ‘a very substantial
likelihood of misidentification.”** The United States Court of Appeals for the Sixth
Circuit has permitted a witness to make an initial identification of a defendant at trial,
holding that while the in-court identification was impermissibly suggestive, the witness
“did not hesitate in identifying [the defendant] as the man who robbed her” and the
witness had ample opportunity to view the defendant during the offense.* The court
found the in-court identification reliable even though the offense took place five years
prior to this initial identification.*® Also, if the suggestiveness of an identification is the
result of non-state action, such as the witness being exposed to media reports and prior
viewings of the defendant in court, it goes to the credibility of the witness’s testimony
and the weight to be given to the identification, not its admissibility. *’

D. Constitutional Standards and State Law Relevant to Interrogations

The State of Ohio does not require law enforcement officers to record police
interrogations or any confession resulting from an interrogation, ** although a review of
case law suggests that several law enforcement agencies may voluntarily record
interrogations. **

As with eyewitness identifications, Ohio courts determine the voluntariness of a
confession by considering the “totality of the circumstances,”*” surrounding it, including;
(1) the age, mentality, and prior criminal experience of the accused; (2) the length,
intensity, and frequency of the interrogation; (3) the existence of physical deprivation or
mistreatment; and (4) the existence of threat or inducement.”’ There are no statutory

# State v. Broom, 533 N.E.2d 682, 692 (Ohio 1998).
# State v. Gross, 776 N.E.2d 1061, 1077 (Ohio 2002).
jz United States v. Hill, 967 F.2d 226, 232-33 (6 th Cir. 1992).

Id.
*7 Gross, 776 N.E.2d at 1077. As long as the state shows that there were some factors apparent that
would mitigate a very substantial likelihood of misidentification, the identification may be admitted into
evidence and defense counsel is then free to attack the reliability and credibility of the witness’s
identification. Id.; Hill, 967 F.2d at 233.
% State v. Smith, 684 N.E.2d 668, 686 (Ohio 1997) (“Neither the Ohio Constitution nor the United States
Constitution requires that police interviews, or any ensuing confessions, be recorded by audio or video
machines.”).
