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ERNIE HULSEY & ASSOCIATES 

SUBJECT: 

EXAMINATION 
CRITERIA: 

EXAMINATION 
RESULTS: 

DATED: 

11907 Corona Lane 
Houston, Texas 77'172 

Busin~ Phone (713) 981-02'4 

Raul Herrera, Jr. 

The following relevant questions were constructed 
and administered. The subject's verbal response follow each 
question In quotations. 

1. At the time the D.P.S. Officer was shot, were you 
in your Uncle Leo's Cougar with your father? 
"YES" 

2. At the time the D.P.S. Officer was shot, was 
Leonel Herrera in the Cougar with yo!..t and your 
father? "NO" 

3. Did you hear the shot that your father fired-when 
the D.P.S. Officer was shot? "YES" 

4. When your father got back into the car after the 
shot was fired, did he say words in Spanish that 
meant he had shot the D.P.S. Officer? "YES" 

5. Was your father driving the Cougar when the 
second Police Officer stopped the car? "YES" 

6. Did you see your father step out of the Cougar 
with a pistol in his hand? "YES" 

7. Did you actually see your father shoot the second 
officer that stopped you? "YES" 

8. Prior to the shooting, did your father leave your 
Uncle Leonel at your grandmother's house? "YES" 

9. At the time the second police officer was shot, 
was Leonel Herrera in the Cougar with you and 
your father? "NO" 

After careful analysis of the subject's polygrams, it is this 
examiner's professional opinion that there was no significant 
criteria indicative of deception. The subject was considered to 
be truthful when he answered the above listed relevant 
questions. 

April 30, 1993 
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ERNIE HULSEY & ASSOCIATES 

SUBJECT: 

EXAMINATION 
CRITERIA: 

EXAMINATION 
RESULTS: 

DATED: 

11907 Corona Lane 
Houston, Texas 77fY12 

Bosio~ Phone (713) 981-0294 

Norma Herrera Rodriguez 

The following relevant questions were constructed 
and administered. The subject's verbal response follows each 
question in quotations. 

1. On the day the officers were shot, did Raul drop Leonel 
off at your house in the late afternoon? "YES" 

2. Was Leonel messed up and staggering when Raul left him 
at your house? "YES" 

3. Did Leonel pass out on your bed on the evening of the 
shootings of the officers? "YES" 

4. Did Raul drive off in Leonel's car after leaving Leonel at 
your house? "YES" 

5. Was Leonel at your house from before dark until you took 
him home at approximately 12:30 A.M. on the night the 
officers were shot? "YES" 

6. Did Raul come to your house on the night the officers 
were ~hot and say to you, "Tell Leonel to take the 
blame?" "YES" 

7. Did Raul threaten you to keep you from saying that 
Leonel was at your house when the officers were shot? 
"YES" 

8. Before the first trial was over, did Raul tell you it was 
because of him and Chavello that Leonel was in jail? 
"YES" 

Evaluation of the subject's polygrams failed to_ reveal any 
criteria indicative of deception. In this examiner's professional 
opinion the subject was being truthful when she answered the 
above listed relevant questions. 

MAY 2, 1993 
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INTRODUCTION 

Leonel Herrera is scheduled to be executed by the State of 

Texas on May 12, 1993. He requests that the members of this 

Honorable Board recommend that the Governor of the Stats of Texas 

grant a reprieve to remain in effect for at least ninety (90) 

days, and/or that the Governor grant a commutation of sentence.1 

The bases for Mr. Herrera's request include: 

1.) there are serious and ever growing doubts about his 

guilt; 

2.) Texas state courts cannot hear new evidence of 

innocence presented over thirty (30) days after a conviction, and 

as a result of a 1993 United States Supreme Court decision in Mr. 

Herrera's case no federal court can grant a reprieve from 

execution, notwithstanding such later presented yet compelling 

evidence of innocence; 

3.) this Board and the Governor now share the sole and 

heavy burden of implementing a policy which provides the best 

humanly possible chance that Texas will not execute a person 

simply because compelling evidence o·f innocence came more than 

thirty (30) days after his or her trial. 

1By letter dated May 4, 1993, counsel presented the Board 
with a request for such recommendations to the Governor. That 
letter is reproduced at Appendix 23. As promised in that letter, 
and as permitted by representatives of the Board, the instant 
submission supplements the May 4, 1993, request. 

On February 18, 1992, Mr. Herrera also filed an application 
for a reprieve with the Governor. That. application has not been 
acted upon, a:nd it too will -be supplemented immediat~ly with the 
new information presented here. 

1 



The state of Texas has no interest in executing the wronq 

man. Mr. Herrera believes that this Board and the Governor are 

prepared to study, determine, and require the type of proceedings 

which ought to be conducted to best avert such an injustice. 2 It 

would be a cruel irony, especially given the most recent 

polygraph evidence of Mr. Herrera's innocence, if he, the person 

whose case could be most responsible for imminent commutation 

reform in Texas, became simply a vestige of a flawed and 

jettisoned clemehcy commutation process. 

I. THE STATE HAS PROMISED MR. HERRERA AND THE 
UNITED STATES SUPREME COURT THAT A MEANINGFUL 
CONSIDERATION OF MR. HERRERA'S INNOCENCE WILL 
BE PROVIDED IN THIS FORUM 

Last year Leonel Herrera presented evidence in federal court 

that he was innocent of the offense for which he is scheduled to 

be executed. That evidence included the eyewitness account of 

the actual killer's son, and the confessions from the actual 

killer to his lawyer and to other associates. A federal district 

court judge, Judge Ricardo H. Hinojosa, entered an order staying 

the Applicant's execution in order to allow· consideration of the 

evidence. 

The State of Texas appealed, and the United States Court of 

Ap~eals for the Fifth Circuit vacated the district court judge's 

order. Mr. Herrera sought review in the United States Supreme 

2Prominent members of the bar have recommended that the 
commutation process in capital cases be revamped. See Appendix 1 
(May 5, 1.993, letter to Governor Ann Richards and Chairman Kyle 
from Gabrielle McDonald, Harley Clark, Bill Whitehurst, and Steve 
Martin). 
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court and that court agreed to determine whether newly presented 

evidence of innocence could provide a basis for federal habeas 

corpus relief. 

·. Before the Supreme court, the state of Texas arg-ued that 

neither state nor federal law provided a forum for Mr. Herrera's 

evidence of innocence, and that "executive clemency is the 

appropriate vehicle to achieve justice where doubt as to guilt 

cannot result in reversal or new trial under existing legal 

standards." Respondent's brief, Herrera v. Collins, No. 91-7328, 

at iii. The Supreme Court embraced the State's contentious that 

clemency was the appropriate response to evidence of innocence 

presented after a conviction: while "[i]t is an unalterable fact 

that our judicial system, like the human beings who administer 

it, is fallible," Herrera v. Collins, 113 S.Ct. 853, 868 (1993), 

"[c)lemency ••• is the historic remedy for preventing 

miscarriages of justfce where judicial process has been 

exhausted •••• Executive clemency has provided the 'fail safe' in 

our criminal just~ce system," Herrera, supra, 113 s.ct. 866, 

868, for innocent persons. 

In Herrera, the State promised that clemency would provide a 

safety net. Now Mr. Herrera is before the Board and the 

Governor, where the state of Texas and the Supreme Court directed 

him to seek "justice.'' He seeks wha"tr the State promised the 

United States Supreme Court and Mr. Herrera was available--an 

"encumbered", "(u]nconstrained", "non-judicial" remedy "'to 

satisfy the intuition that judicial norms may not always suffice 

3 
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in fixinq a punishment as difficult as death.'" Respondent's 

brief, Herrera v. Collins, No. 91-7328, at 32. Indeed, the state 

has promised that the Texas clemency process would allow 

consideration of any hearsay evidence presented by Mr .. Herrera# 

jg., that Mr. Herrera "would benefit from the fact that the 

decision to qrant clemency is not subject to review," and that 

here was where an innocent person would receive unfettered 

relief, "for virtually any reason at all. 11 jg. 

II. MR. HERRERA'S EVIDENCE OF INNOCENCE, 
INCLUDING AN EXPERT POLYGRAPHER'S OPINION 
THAT AN ALIBI WITNESS AND A WITNESS TO THE 
CRIME ARE BEING TRUTHFUL WHEN THEY SAY MR. 
HERRERA WAS NOT AT THE SCENE, DESERVES 
MEANINGFUL CONSIDERATION 

The offense for which Mr. Herrera is scheduled to be 

executed occurred on September 29, 1981. On that date, two law 

· ~>! enforcement officers were shot within several minutes of each 

other. Department of Public Safety Officer David Rucker was shot 

and killed on FM 100 between Los Fresnos and Port Isabel, Texas. 

Los Fresnos Police Officer Enrique Carrisalez was shot thereafter 

when he stopped a car for speedinq just outside of Los Fresnos. 

Office Carrisalez died nine days later. 

The post-conviction evidence which the State successfully 

argued that the courts could not consider in Herrera included: 

1. the affidavit and proffered testimony of the actual 

killer's son, an eyewitness to the crimes;3 

2. the affidavit and proffered testimony of an attorney, 

3See Appendix Items 4 and 5. 
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and several other persons, who swear that the real culprit, Raul 

Herrera, Sr., confessed his guilt to them. 4 

Mr. Herrera presents that testimony here, but, more 

importantly, Mr. Herrera presents othe~ ·· nel:.1 and compe!linq 

evidence. Specifically, Mr. Herrera presents the sworn statement 

of an alibi witness, and the sworn statements of two additional 

persons to whom the real murderer confessed. 

But most important of all, Mr. Herrera presents evidence 

that should deeply trouble the· State of Texas--the expert opinion 

of a highly credible polygrapher that the alibi witness. the 

eyewitness. and the persons to whom the real murderer confessed 

are all being truthful. 

A. The Expert is Unimpeachable 

Mr. Herrera chose a respected and credentialed expert to 

examine the witnesses in this case. The expert's affidavit 

contains the following information about his background and 

expertise: 

1. My name is Ernie Hulsey, and I am a 
resident of Harris County,_ Texas,·am over the 
age of eighteen, and am competent to give 
this affidavit •. 

2. I am a licensed polygraph examiner 
in the State of Texas, and have been licensed 
since 1973. I am currently the Chairman of 
the State of Texas Polygraph Examiners Board. 
which is the state's licensing and policing 
agency for polygraph examiners. I was 
appointed to the Board by Governor Bill 
Clements in 1989. 

3. I have had extensive experience in 

4See Appendix Items 12, 14, and 15. 
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law enforcement, both as a trooper with the 
Texas Department of Public Safety, and as a 
consultant to and contractor with law 
enforcement agencies and organizations 
throughout the State of Texas. I graduated 
from the Texas Department of Public Safety 
Academy in 1966. and became a state trooper 
with the Pepartment. In 1972, while employed 
with the Department of Public Safety, I 
graduated from the Texas A & M University 
Police Polygraph School, and from 197a 
through 1975 I was a Department of Public 
Safety Regional Polygraph Examiner in 
Houston, Texas. 5 

4. After I left the Department of 
Public Safety and went into private practice, 
I have conducted numerous polygraph 
examinations for and consulted with the 
Department of Public Safety and many other 
law enforcement agencies throughout Texas. 
For example. at the present time I am on 
contract with the Harris County Sheriff's 
Department to conduct polygraph examinations 
for their office. I have also conducted 
examinations for. among others. the Texas 
Attorney General's office, many other state 
law enforcement agencies. and many local 
sheriff and police departments throughout the 
state. In that capacity I have conducted 
many such examinations. In total I have 
conducted over 35,000 examinations, involving 
murder, robbery, rape, arson, burglary, and 
numerous other criminal offenses. I have 
also been an instructor at both the Texas A & 
M Police Polygraph School.and the University 
of Houston Polygraph School. I was the 
director of the University of Houston School 
from 1986 through 1989. 

s. I conducted the polygraph examinations on 
the following persons on the indicated dates: 

Raul Herrera, Jr., April 30, 1993 
Jesse Gomez, May 2, 1993 
Norma Herrera, May 2, 1993 
Antonio Rivera, May 2, 1992 

5The two victims in this ccise were police officers, one a 
Department of Public Safety officer and one a Los Fresnos Police 
Officer. 
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~ Appendix 2. 6 

B. The Eyewitness is Telling the Truth--His 
Father Killed the Officers 

Raul Herrera, Jr., has sworn that it was his father, not 

Leonel Herrera, who killed the police officers in this case. His 

detailed statements in this regard are set out completely at 

Appendix items 4 and s. 

The expert polygrapher found Raul, Jr., to be truthful. In 

his report, the expert explains: 

SUBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

STATEMENT 
OF FACT: 

POLYGRAPH EXAMINATION REPORT 

Raul Herrera, Jr.; AGE: 21; DOB: 11/04/71; 
Born in McAllen, Texas 

Mr. Robert McGlasson 
Mr. Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
each test chart. Three test charts were 
administered. 

The case information was submitted by attorney, 
Robert McGlasson. 

According to the case information submitted, on 
September 29, 1981, Texas State Trooper, David 
Rucker and Los Fresno~ Police Officer Enrique 
Carrisalez were shot and killed during two 
different confrontations with, apparently, the 
same gunman while on traffic stops. The person 
accused of the two murders was Leonel Herrera. 
Herrera was convicted of both murders. 

Through their investigation, attorneys for Leonel 
Herrera obtained information implicating Raul 
Herrera, Sr., Leonel's brother, as the actual 
murderer. Evidence revealed by the investigation 
showed that Leonel Herrera was left at his 
mother's house passed out while Raul Herrera, Sr., 

'This expert's resume is submitted with his affidavit at 
Appendix 2. 
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EXAMINATION 
CRITERIA: 

Chavello Lopez and Raul Herrera, Jr., who was 
approximately 9 years and 10 months old at the 
time, left in Leonel Herrera's Cougar. The 
information reflected that, before his death in 
1984, Raul Herrera, Sr., told several people that 
it was he and not Leonel who had killed the 
officers. 

The polygraph subject, Raul Herrera, Jr., is now 
stating he was with his father in the Cougar with 
Chavello Lopez and his father in fact got out of 
the car to talk to the D.P.S. Trooper and after 
firinq a shot got back into the car and said, in 
Spanish, words that meant he had shot the officer. 

After driving into Los Fresnos he was stopped by a 
Police Officer and after opening the door turned 
and shot the officer. Raul, ~r. stated he saw his 
father step out of the car with a ~n and fire 't&~e 
shot that killed the Los Fresnos Officer. 

The subject was being questioned on the polygraph 
to determine his truthfulness on the statements he 
made. 

The f ollowinq relevant questions were constructed 
and administered. The subject's verbal response 
follow each question in quotations. 

1. At the time the D.P.S. Officer was shot, 
were you in your Uncle Leo's Cougar with 
your father? "YES" 

2. At the time the D.P.s. Officer was shot, 
was Leonel Herrera in the Cougar with 
you and your father? "NO" 

3. Did you hear the shot that your father 
fired when the D.P.S. Officer was shot? 
"YES" 

4. When your father got back into the car 
after the shot was fired, did he say 
words in Spanish that meant he had shot 
the D.P.S. Officer? "YES" 

5. was your father driving the Cougar when 
the second Police Officer stopped the 
car? "YES" 

6. Did you see your father step out of the 
Cougar with a pistol in his hand? . "YES" 

8 



EXAMINATION 

Appendix 3. 

7. Did you actually see your father shoot 
the second officer that stopped you? 
"YESn 

8. Prior to the shooting, did your father 
leave your Uncle Leonel at your 
grandmother"' s house? "YES!' 

9. At the time the second police officer 
was shot, was Leonel Herrera in the 
Cougar with you and your father? "NO" 

After careful analysis of the subject's polygrams, 
it is this examiner's professional opinion that 
there was no significant criteria indicative of 
deception. The subject was considered to be 
truthful when he answered the above listed 
relevant questions. 

c. The Alibi Witness is Telling the 
Truth--Raul, Sr., was in Leonel's 
Car, and Leonel Was at her Home 

Leonel Herrera did not present an alibi witness to the 

federal courts. There is one; she is telling the truth.7 

According to Norma Herrera Rodriguez, she saw both Leonel 

and Raul, Sr., on the night of the offense. Leonel was asleep in 

her bed; Raul was in Leonel's car. Her affidavit details what 

happened, ~Appendix 7, and the expert polygrapher asked her 

all about it: 

SUBJECT: 

CLIENT: 

EXAMINATION 

Norma Herrera Rodriguez; AGE: 40; DOB: 
10/26/53; Born in McAllen, Texas 

Robert McGlasson 
Ma~k Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 

7This witness has not previously sworn to this alibi for 
Leonel Herrera because she has been threatened and coerced into 
silence. Appendix 7. 
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METHOD: 

STATEMENT 
OF FACT: 

the examination. 

This examination was given as part of an 
investigation in the Leone.l Herrera case. Other 
background information is provided in other 
reports submitted by this examiner. 

The subject was being examined to determine her 
truthfulness concerning her statements. According 
to the case information submitted, the subject was 
home the evening of the shootings of the police 
officers. Her statement reflected that Raul 
Herrera, Sr. had brought Leonel to her house on 
that evening before dark and that she had taken 
Leonel to his house about 12:30 A.M. 

During the pre-test phase of the interview the 
polygraph subject stated on the day of the 
shootings she was home getting ready to go to a 
concert. She stated Raul Herrera, Sr. drove up in 
Leonel's cougar and let Leonel out. She stated 
Leonel was visibly messed up and staggering. She 
could see he had blood on his shirt and she jumped 
him about his condition. She stated he told her 
he didn't want to hear it and went into the house 
to lay down. She stated she followed him into the 
house and Raul Herrera, Sr. drove off. She could 
see someone else in the car, but couldn't see who 
it was. 

The polygraph subject then related that Leonel 
went into her bedroom and passed out on the bed. 
Her date cancelled so she stayed home. She 
remembered the baby sitter came and stayed for a 
little while. 

The polygraph subject then stated that sometime 
around midnight, or a little after, Raul Herrera, 
Sr. came to the door with someone else and told 
her to tell Leonel to take the blame. Raul 
Herrera, Sr. then left quickly. She said Leonel 
came to )the bedroom door and asked "What did he 
say, 11 and she told him. Leonel told her to take 
him home. She stated Leonel talked to his wife on 
the phone before they left and then she took him 
home. 

The polygraph subject then stated when they 
arrived at Leonel's house his wife said to him 
that he was to take the blame and then Leonel ran 
away. 

10 



EXAMINATION 
CRITERIA: 

EXAMINATION 
RESULTS: 

Appendix 6. 

The polygraph subject then stated Leone~ couldn't 
have killed the officers because he was with her 
and her mother. She also stated Raul Herrera, sr. 
threatened her to keep her quiet about what she 
knew. Raul Herrera, Sr. told her he would get 
Leonel out. 

The following relevant questions were constructed 
and administered. The subject's verbal response 
follows each question in quotations. 

1. On the day the officers were shot, did Raul 
drop Leonel off at your house in the late 
afternoon? "YES" 

. 
2. Was Leonel messed up and staggering when Raul 

left him at your house? "YES" 

3. Did Leonel pass out on your bed on the 
evening of the shootings of the officers? 
"YES" 

4. Did Raul drive off in Leonel's car after 
leaving Leonel at your house? "YES" 

5. Was Leonel at your house from before dark 
until you took him home at approximately 
12:30 A.M. on the night the officers were 
shot? "YES" 

6. Did Raul come to_your house on the night the 
officers were shot and say to you, "Tell 
Leonel to take the blame?" "YES" 

7. Did Raul threaten you to keep you from saying 
that Leonel was at your house when the 
officers were shot? "YES" 

8. Before the first trial was over, did Raul 
tell you it was because of him and Chavello 
that Leonel was in jail? "YES" 

Evaluation of the- subject's polygrams failed to 
reveal any criteria indicative of deception.. In 
this examiner's professional opinion the subject 
was being truthful when she answered the above 
listed relevant questions. 

11 



D. The Persons to Whom Raul Confessed are 
telling the Truth 

1. Antonio Rivera (took 
polygraph) 

r:n addition to the above information wh1ch was not presented 

to and cannot be considered by the courts, the following new 

evidence has been uncovered. Before Leonel Herrera was arrested, 

Raul Herrera, Sr., confessed to Antonio Rivera. Antonio Rivera 

has truthfully recounted that conversation: 

StJBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

STATEMENT 
OF FACT: 

EXAMINATION 
CRITERIA: 

POLYGRAPH EXAMINATION REPORT 

Antonio Rivera; AGE: 73; DOB: OS/03/.19; 
Born in Quaquilla, Mexico 

Mr. Robert McGlasson 
Mr. Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
the examination. 

This examination was given as part of an 
investigation in the Leonel Herrera case. Other 
background information is provided in other 
reports submitted by this examiner. 

According to the case information submitted, the· 
polygraph subject had stated that Raul Herrera, 
Sr. came by to see him a day-or two before Leonel 
was arrested. He stated Raul Herrera, sr. was 
upset and stated, "Dummy Leonel got the blame for 
shooting.the two officers." The polygraph subject 
then stated Raul Herrera, Sr. told him he was the 
one who shot the two officers. The polygraph 
subject stated he had not heard about the shooting 
at that time, however he told Raul Herrera, Sr. he 
should get an attorney because they would be after 
him. 

At that time the examination was constructed and 
administered. Each relevant question asked is 
listed below, along with the subject's verbal 
response. 

12 



EXAMINATION 
RESULTS: 

Appendix 8. 

1. Are you going to answer with the truth on 
each question? "YES" 

2. Before Leonel was arrested for shooting the 
officers, did Raul come by your house? "YES" 

3. At that time, did Raul tell yoll that h~ was 
the one who killed the two officers? "YES" 

4. Did Raul tell you, "Dummy Leonel got the 
blame for shooting the two officers?" "YES" 

s. Did you make up any of this information? 
"NO" 

6. Are you lying when you say Raul told you he 
shot the officers? "NO" 

After careful analysis cf th~ subjcct:s polygrams, 
it is this examiner's professional opinion that 
there was no significant criteria indicative of 
deception. The subject was considered to be 
truthful when he answered the above listed 
relevant questions. 

Mr. Rivera provides more detail about this 

conversation in his recently provided affidavit. Appendix 9. 

2. Jessie Gomez (took polygraph) 

Raul, Jr., also confessed to Jessie Gomez, before Leonel 

went ·to trial. Mr. Gomez has truthfully reported that 

confession, according to Mr. Hulsey:_ 

SUBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

.STATEMENT 
OF FACT: 

POLYGRAPH EXAMINATION REPORT 

Jessie Gomez; AGE: 29; DOB: 01/31/64; Born in 
Raymondville, Texas 

Robert McGlasson 
Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
the examination. 

This examination was given as part of an 
invest:f<Jati6n in t:he Leonel Herrera case. Other 
background information is provided in other 

13 



EXAMINATION 
CRITERIA: 

EXAMINATION 
RESULTS: 

reports submitted by this examiner. 

Accordinq to the case information submitted, the 
polygraph subject had stated that Raul Herrera, 
sr., told him, prior to Leonel's trial, that he, 
Raul Herrera, Sr. had been the one who killed the 
two officers and not Leonel. 

The subject was being examined to deterniine his 
truthfulness about the issue. 

During the pre-test phase of the interview the 
subject stated that Raul Herrera, Sr. had come 
over to his home sometime prior to Leonel's trial. 
He stated he and Raul Herrera, Sr. went out to the 
orchard to talk. Raul Herrera, Sr. was upset and 
told him that Leonel shouldn't be in jail because 
he didn't kill the two officers. The polygraph 
subjec~ then stated that Raul Herrera, Sr. told 
him he was in Leonel's car and after shooting the 
officers threw the gun in a canal. 

At that time the examination was constructed and 
administered. Each relevant question asked is 
listed below, along with the subject's verbal 
response. 

1. Are you going to answer each question on this 
test with the truth? "YES" 

2. Did Raul Herrera, Sr. actually tell you that 
Leonel shouldn't be in jail, because ne 
didn't kill the two officers? "YES" 

3. Did Raul Herrera, Sr. actually tell you he, 
himself had killed the two officers while in 
Leonel's car? "YES" 

4. Did Raul Herrera, Sr. then tell you he had 
thrown the gun in a canal? "YES" 

5. Did Raul Herrera, Sr. tell you this prior to 
Leonel's trial? "YES" 

6. Did you make up any of the information that 
you put in the affidavit you signed? "NO" 

7. Did you tell the complete truth in the 
affidavit you signed? "YES" 

After careful analysis of the·subject's polygrams, 
it is this examiner's professional opinion that 
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there was no significant criteria indicative of 
deception. The subject was considered to be 
truthful when he answered the above listed 
relevant questions. 

Appendix 10. 

3. Raul, Sr.'s, Attorney 

Raul Herrera, Sr., told his attorney that he was the person 

who killed the police officers. In his affidavit, Mr. Villarreal 

swears: 

My name is Hector J. Villarreal. I am 
an attorney licensed to practice in the State 
of T~xas. My address is 400 East Cano, 
Edinburg, Texas. 

In 1984 I represented Raul Herrera, one of 
Leonel Herrera's brothers, on a charge of 
attempted murder. When I began representing 
Raul, he was being held in the Hidalgo County 
Jail on this charge. I obtained Raul's 
release on a $25,000 personal recognizance 
bond from Judge John Domingus. 

Shortly after Raul was released from the 
Hidalgo county Jail, we met in Edinburg to 
discuss preparing for trial. In the course 
of that meeting Raul confessed to me that he, 
not Leonel, had killed Officers Rucker and 
Carrisalez. 

In previous conversations with Raul I had 
been told that Raul, Leonel, and their 
father, Jose Herrera, were in the.drug 
trafficking business with the Sheriff of 
Hidalgo county, Brigido Marmolejo. Raul and 
Jose were money collectors, and Leonel was a 
"cutter." As a cutter, Leonel's job was to 
cut the pure cocaine with filler in 
preparation for selling it. Leonel always cut 
the cocaine on South Padre Island. According 
to Raul, David Rucker, the D.P.S. officer who 
was killed, was also involved with the drug 
trafficking business: his job was to act as 
security for the operation. Every time 
Leonel went to the Island, Rucker met him and 
gave him coveralls to wear while he was 
cutting the cocaine. Part of Rucker's job 
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was to check the coveralls to insure that 
Leonel did not take any cocaine. 

Raul told me that on September 29, 1981, 
Leonel was supposed to have gone to South 
Padre Island to cut cocaine. The plan was 
that he would drive there with a druq dealer 
from the East Coast, cut the cocaine and 
return, as he had done in the past. However, 
the night before, Leonel had gotten very 
"coked up." That morning his nose was 
bleeding badly and he was in no condition to 
drive to the Island. Raul went in his place. 
Rucker was not pleased with the switch -- he 
did not know Raul and was used to working 
with Leonel. Raul and Rucker had a harsh 
argument about the switch and the deal did 
not go down because of it. When Raul and the 
East Coast dealer were on the way back from 
the Island, Rucker pulled them over on FM 
100. Another argument ensued and Raul shot 
Rucker. Shortly thereafter, Raul shot 
Officer Carrisalez when he was stopped for 
speeding. 

Raul told me that he drove Leonel's car to 
the Island. He had his own set of keys to 
the car because he and Leonel had keys to 
each other's cars. Leo always kept his 
identification (Social Security card) in the 
car. 

Raul did not say anything about this 
before Leonel was convicted because he 
thought Leonel would be acquitted. However, 
Raul told me that when Leonel was· convicted 
and sentenced to death, Raul began 
blackmailing Sheriff Marmolejo. According to 
Raul, Sheriff Marmolejo knew that Raul killed 
the two officers and that D.P.S. Officer 
Rucker was working in the drug trade because 
both Raul and Rucker worked for him. While 
Raul was in jail on the attempted murder 
charge in 1984 he began threatening to "spill 
the beans" on the Sheriff if he did not 
receive money from him. After he was 
released, he said he wanted more money or he 
would "come clean" on what had really 
happened with the police killings. 

After Raul was released from jail, he was 
out for several weeks. Then, on September 8, 
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1984, the Saturday before the attempted 
murder trial was to begin, he was shot in the 
back of the neck and killed by Jose Isabel 
Lopez. Lopez was charged with murder, pled 
guilty to manslaughter and received a ten 
year probated sentence. It is my 
understanding that Lopez worked for Sheriff 
Marmolejo in the drug trafficking business 
and that Raul was killed for threatening to 
talk about the killing of the two officers. 

Appendix 12. 

4. Three Others Persons 

Raul, Sr., also confessed to at least three other persons, 

Adan Alaniz, 1 Juan Franco Palacious, 9 and Jose Ybarra, Jr. 10 

8Mr. Alaniz' affidavit is contained at Appendix 13. His 
affidavit has never been presented to the courts. He states: 

1. My name is Adan Alaniz, and I am over 
the age of eighteen and am competent to give 
this statement. I am a resident of Edinburg, 
Hidalgo County, Texas. I own an auto body 
shop here, which I have owned since 1975. 

2. I know Raul Herrera, the brother of 
Leonel Herrera, who is on death row for the 
killing of two Cameron County police 
officers. I first met Raul when were still 
kids, about 1966, at the local golden gloves 
boxing club. I was a frie~d of his and saw 
him regularly until he was killed. I also 
knew Leonel, but I never spent much time with 
him. 

3. After the crime involving the two police 
officers in Los Fresnos, a few months before 
Raul was killed, I was with him on several 
occasions when he spoke to me about these 
killings. One time we were driving around 
together in my car in Edinburg, and he was 
talking about how he'd gotten a letter from 
his brother Leonel. Then, more quietly, he 
said something about how Leonel had no 
business being in_the pen for this crime. He 
said that Leonel had nothing to do with the 
whole thing. Raul said he was the one who 
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shot the police officers. 

4. Another time, only about two months 
before Raul was killed, I was at Raul's house 
and he was showing me some letters from.his 
brother Leonel and from another death row 
inmate named Cuevas. Once again, Raul said 
that his brother Leonel shouldn't be on death 
row, because he (Raul) was the killer. 

5. When Raul told me he'd done these 
killings, I didn't ask him any questions or 
say anything to him, even though it seemed 
like he wanted to talk about it. I didn't 
want to know more about it, because I was 
afraid of Raul and I didn't want to get 
involved in any way and have Rau! comiilg 
after me. When he told me these things, he 
didn't say anything about how it happened or 
give any specifics, and I didn't ask any 
questions. . .... 
a. During the last years he was alive, Raul 
was acting differently. It's hard to 
describe, but he seemed to always have alot 
weighing on his mind. All he wanted to talk 
about was his brother Leonel. He would say 
how Leonel never had a chance, and you could 
tell he felt bad about his brother. 

9. I've never said anything to anybody 
about what Raul told me about those cop 
killings. I know I probably should have, but 
like I said, I just didn't. want to get 
involved, and no one ever came and asked me 
about this. 

9This affidavit appears at Appendix 14. This person states: 

1. I am Juan Franco Palacios. I reside in 
Pharr, Texas. 

2. I was a friend of Raul Herrera, the 
brother of Leonel Herrera for many years. 
Raul Herrera was murdered about six years 
ago. 

3. Several years ago Raul Herrera and I 
were both locked up in the Hidalgo County 
Jail at the same time. I believe the year 
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In sum, the evidence that Leonel Herrera did not kill the 

officers in this case is unsettling. Indeed, with this evidence, 

it is unlikely that a prosecutor would even choose to go to 

trial. Surely this Board must do what it can :now to correct. an 

injustice. 

was 1984. Raul was in jail on some sort of 
charge from a domestic problem that happened 
between him and his wife Blanca. I remember 
that at the time that we were both locked up 
together, Raul had a broken leg and he was 
wearing a cast. 

4. Raul was extremely depressed when we 
were in jail together. One night he came to 
me and he told me that he had many things 
weighing very heavy on his mind and he needed 
to free himself of that. He then told me 
that he is the one wno should be having a 
death sentence and not his brother Leonel. 
He told me that he, Raul, was the one that 
killed police officers Rucker and Carrisalez 
and not his brother Leo. 

1°This witness states: 

1. My name is Jose Ybarra Jr. I currently reside on 
Mesquite Road, in Monte Alto, Texas. I am 43 years 
old. I attended junior high school with Raoul Herrera 
and Leonel Herrera in Edinburg, Texas. 

2. In the summer of 1983, I ran in to Raul Herrera 
outside of the Las Vegas Lounge, which is located in 
Edingburg, Texas. I immediately noticed that he looked 
very disturbed. As I approached him, he told me that 
he was the one who had killed the two cops. Because he 
looked so disturbed and upset, I became nervous and 
continued past him into the club. That was the last 
time I saw Raul. Herrera. 

Appendix 15. 
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III. DOUBT ABOUT GUILT IS THE QUINTESSENTIAL 
CLEMENCY CONCERN, AND THE MOST PROCESS 
POSSIBLE SHOULD BE AFFORDED THE POSSIBLY 
INNOCENT 

The execution of an innocent person is a prosecutor's worst 

nightmare. 11 The general public is also frightened by that 

specter--f ifty-eight per cent of the population express doubt 

about executing the wrong person as the most serious concern with 

capital punishment. 12 

After the Herrera opinion, the United states Senate began 

serious consideration of a bill to require the federal courts to 

address late claims of innocence. Appendix 22. Hearings held in 

the Senate reflected great concern for the potential for 

injustice wrought by the opinion. 

Plainly the people of Texas, like all citizens, would abhor 

the execution of an innocent person. Accordingly, doubt about 

guilt should be resolved, or not, in a painstakingly delicate 

manner. Governors and-clemency boards from other .death penalty 

states have successfully struggled with the issue, and come fully 

to grips with the awesome power and responsibility that arises 

with doubt about guilt. "The test to be applied is not whether 

one believes that the accused committed the crime in question, 

but whether one holds that belief without the presence of any 

reasonable doubt." Commutation Order Entered By Virginia 

Governor Douglas Wilder On Behalf of Herbert Russell Bassette. 

11See Appendix 21, letter from Jim Mattox. 

12See Sentencing for Life, Americans Embrace Alternatives to 
the Death Penalty. 
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Appendix 24. Applying this test, Governor Wilder commuted the 

sentences of both Herbert Bassette and Joseph Giarratano, Jr. 

,lg. Likewise, the Hon. James Martin, Governor of North Carolina, 

recently commuted the death sentence of Anson Maynard even.though 

"lengthy, prayerful consideration" left him unsure whether Mr. 

Maynard was an innocent man: 

I am not convinced that Anson Maynard pulled 
the trigger to kill Stephen Henry. Nor am I 
convinced that Anson Maynard is totally 
innocent. Since it is not clear to me that 
he was the murderer, I conclude that the most 
appropriate use of the power of clemency 
vested in my off ice is to decide that the 
state of North Carolina will not carry out 
the execution •••• 

There is reasonable doubt in my mind •••• 
For that reason, I have commuted Anson 
Maynard's death sentence to life in prison 
without parole. It is cases like this that 
the power of clemency is given to the 
governor. 

Appendix 24, Commutation Order Entered By James Martin on Behalf 

of Anson Maynard. 

Mr. Herrera is entitled to a similar level of decency and 

respect for his evidence that he is not guilty. An appropriate 

process must be in place to deliver such consideration, or Mr. 

Herrera's execution will be gratuitous cruelty. 
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APPENDIX 1 

Letter to Governor Richards and Chairman Kyle 
from McDonald, Whitehurst, Clark, and Martin 

dated May s, 1993 



Governor Ann Richards 
State Capitol 
Austin, Texas 

Jack D. Kyle, Chairman 
Texas Board of Pardons and Paroles 
2503 Lake Road, suite 9 
Huntsville, Texas 

May 5, 1993 

Re: Herrera v. Collins and the Clemency Process 
for Condemned.People Who Maintain their Innocence 

Dear Governor Richards and Chairman Kyle: 

In the last.week, we have followed the case of Gary Graham 
with great· interest and concern. The responsibility to determine 
whether a possibly innocent person has been sentenced to death 
presents a grave moral challenge as well as a vexing set of 
procedural issues. We are writing to express our hope that you 
will find a way to treat Herrera claims with the kind of 
creativity, honesty, and dignity that you have sought to introduce 
into the pardon and parole process since you have borne the 
responsibility for it in our state. 

In January, the U.S. supreme Coµrt's decision in Herrera v. 
Collins, 113 s. ct. 853 (1993), thrust an awesome . and new 
responsibility onto the states. Asked to decide whether the 
Constitution prevents the execution of a condemned person who, in 
light of evidence discovered after trial, appears to be innocent, 
the court held that the Constitution does not prevent the execution 
of such a person. In reaching this conclusion, however, the Court 
said that such a person "is not ••• left wi~out a forum to raise 
his ·actual innocence claim[,]" for in Texas, as in any other state, 
the. person "may file a request · for executive clemency. " Id. at 
866. The Court went on .-to ... describe the role of .. clemency in 
protecting innocent people against execution: 

"Clemency is deeply rooted in our Anglo­
American tradition of law, and is the historic 
remedy for preventing miscarriages of justice 
where judicial process has been exhausted •••• 

Executive clemency has provided the 'fail­
safe' in our criminal justice system •••• " 

.Id. at 866, 868. 

The practical consequence of this ruling was to allocate to 
the clemency process of the states the entire responsibility of 
determ.ining who should live or die under these circumstances. In 



so doing, the Court shifted this ultimate responsibility without 
giving even a hint as to how the responsibility should be carried 
out. 

Our concern is that the clemency process as it now exists in 
Texas, as in most other states, is sorely inadequate to the task 
that the Supreme Court has thrust upon it. Prior to Herrerai the 
Board has always been able to rely on the trial record and the 
jury's verdict to establish the facts of the case. The guilt of 
the applicant was not a matter that the Board had to be concerned 
about or address. Herrera has changed this in the most fundamental 
way. . Now, when faced with a new and cre_dible claim of innocence, 
the Board must assume dutie~ not unlike those of a judge and jury 
in determining whether the newly-discovered evidence provides a 
basis for clemency in order to prevent an ~rreversible miscarriage 
of justice. The failure to do so would leave questions unresolved 
that would continue to haunt this state's justice system, eroding 
public confidence in the system and preventing closure on bitterly 
contested· and deeply felt issues. 

The question that immediately arises is, what kind of hearing 
is necessary to assure reliable resolution of credible questions of 
innocence? The kind of hearing that the Board holds in other cases 
is not likely to be the kind of hearing that the Board can feel 
confident about in deciding questions of innocence. In other 
cases, the credibility and value of eyidence is predetermined by 
the jury's verdict or by a judge's findings. There is no 
predetermination, or even prior consideration, of the evidence in 
a case that presents a new and credible claim of innocence. 

Because the U.S. Supreme Court has thrust the state and the 
Board into an arena for which it has never developed procedures, we 
urge you to take the ,lead in developing procedures for hearing 
credible claims of innocence. With your leadership, the risk that 
our state will pe subject to legal challenge for failing to develop 
such procedures will be minimized. More importantly, we can be 
confident that we are meeting the moral· challenge given us by the 
U.S. supreme court as well as the demands of elemental justice. 

If we can be of assistance :in developing these procedures, we 
wou~d be g~ad to'do .. so. 

Sincerely, 

,lf*_' 
Steve Martin 
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Affidavit of Ernie Hulsey 
dated May 6, 1993 



State of Texas 

County of Harris 

Affidavit of Ernie Hulsey 

1. My name is Ernie Hulsey, and I am a resident of Harris 

county, Texas, am over the age of eighteen, and am competent to 

give this affidavit. 

2. I am a licensed polygraph examiner in the State of 

Texas, and have been licensed since 1973. I am currently the 

chairman of the State of Texas Polygraph Examiners Board, which 

is the state's licensing and policing agency for polygraph 

examiners. I was appointed to the Board by Governor Bill 

Clements in 1989. 

3. I have had extensive experience in law enforcement, both 

as a trooper with the Texas Department of Public Safety, and as a 

consultant to and contractor with law enforcement agencies and 

organizations throughout the State of Texas. I graduated from 

the Texas Department of Public Safety Academy in 1966, and became 

a state·trooper with the Department. In 1972, while employed 

with the Department of Public Safety, I graduated from-the Texas 

A & M University Police-Polygraph School, and from 1972.through 
c 

1975 I was a Department of Public Safety Regional Polygraph 

Examiner in Houston, Texas. 

Page _J_ of _2._ 

. . ~' 



4. After I left the Department of Public Safety and went 

into private practice, I have conducted numerous polygraph · 

examinations for and consulted with the Department of Public 

Safety and many other law enforcement agencies throughout Texas. 

For exa~ple, at the present time I am on contract with the Harris 

County Sheriff's Department to conduct polygraph examinations for 

their office. I have also conducted examinations for, among 

others, the Texas Attorney General's office, many other state law 

enforcement agencies, and many local sheriff and police 

departments throughout the state. In that capacity I have 

conducted many such examinations. In total I have conducted over 

35,000 examinations, involving murder, robbery, rape, arson, 

burglary, and numerous other criminal offenses. I have also been 

an instructor at both the Texas A & M Police Polygraph School and 

'the University of Houston Polygraph School. I was the director 

of the University of Houston School from 1986 through 1989. 

5. I conducted the polygraph examinations on the following 

persons on the indicated dates: 

Raul Herrera, Jr., April 30, 1993 
Jesse Gomez, May 2, 1993 
Norma Herrera, May 2, 1993 
Antonio Rivera, May 2 ,· 1992 

I prepared reports on each of these examinations for Attorneys 

Robert McGlasson and Mark Olive. 
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6. Attached to this affidavit is a copy of my Resume. 

Under penalty of perjury I hereby swear that the foregoing is 

true and correct to the best of my information and belief. 

sworn to and subscribed before me 
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PROFESSIONAL 
rnEDENrIALS 

PROFESSIONAL 
AFFILIATIONS 

ERNIE HOLSEY 
Resum=/Personal History 

* Licensed Polygraph Examiner In Texas since 1972 
State License 1312 

* Graduate of Texas D=partmant of Public Safety Academy 
in 1966 

* Graduate of Texas A&M University Police Polygraph School 
in 1972 

* Texas D=part:m=nt of Public Safety-Regional Polygraph 
Examiner in Houston 1972-1975 

* Twenty yew:·s experience. in Pro.Cestiio1lal Polygraph 
, Testing 

* Over 35,000 examinations conducted involving Forgery, 
Burglai:y, Robbery, Rap.a, Murder, ~.rson,. Ext.0~-!-:m_, 
Espionage, Sabotage, all types of sex related criminal 
offenses and mmerous other types of criminal offenses 

* Proficient in the utilization of. the Backster Zone of 
Comparison, Keeler, Reid, Arther~ R & I, Balanced 
Flexibility Technique and other recognized Techniques 

* Instructor Texas A&M University Police Polygraph 
School from 1977 to 1984 

* University of Houston Polygraph School - Director, 1986 to 
1$89 

* Conducted Polygraph Examinations ror numerous D=fense 
Attorneys, ProS\:Cutors, Attorney G:meral's Office, Texas 
Rangers, Texas Deparocent of Public safety, City, County, 
Sta-ce -and Federal raw Enforceaent Agencies as well as all 
types of Business and Industry 

* Private Polygraph Practice since 1978 as ERNIE f~'.fX & 
ASSOCIATES 

* Secretary of Texas State Board of-Polygraph Examiners, -:; 
1989; Vice Chairman, 1990; Chairman, 1992; Chairman 1993 

* Texas Association of Polygraph Examiners - Board of 
Directors ~r 1980 

* Arrerican Polygraph AsBociation - Z..i:tnbership Coomittee 1979 · 
to 1989 · 

* lln.:rican Association of Police Polygraphiscs 
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Polygraph Examination Report for Raul Herrera, Jr. 



ERNIE HULSEY & ASSOC:IATES 

11907 Corona Lane 
Houston, Texas 77072 

Business Phone (713) 981-0294 
·:.::±~ 

'~i~:~f:'*· 

April 30, 1993 

Robert McGlasson, Mark Olive 
Attorneys at Law 
1206 San Antonio St. 
Austin, Texas 78701 

SUBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

STATEMENT 
OF FACT: 

POLYGRAPH EXAMINATION REPORT 

Raul Herrera, Jr.;· AGE: 21; DOB: 11/04/71; 
Born in McAllen, Texas 

Mr. Robert McGlasson 
Mr. Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
each test chart. Three test charts were 
administered. 

The case information was submitted by attorney, 
Robert McGlasson. 

According to the case information submitted, on 
September 29, 1981, Texas State Trooper-David Rucker 
and Los Fresnos Police Officer Enrique Carrizales 
were shot and killed during two different 
confrontations with, apparently, the s.ame gunman 
while on traffic stops. The person accused of the· 
two murders·was Leonel Herrera. Herrera was 
convicted of both murders. 

Through their investigation, attqrneys for Leonel 
Herrera obtained information implicating Raul 
Herrera, Sr., Leonel's brother, as the actual 
murderer. Evidence revealed by the investigation 
showed that Leonel Herrera was left at his mother's 
house passed out while Raul Herrera, Sr., Chavello 
Lopez and Raul Herrera, Jr., who was approximately 
9 years and 10 months old at the time,~left in Leonel 
Herrera's Cougar. The inforrnation··reflected that, 
before his death in 1984, Raul Herrera, Sr. told 
several people that it was he and not Leonel who had 
killed the officers. 



Mr. Robert McGlasson 
Mr. Mark Olive 

2. April 30, i.993 

EXAMINATION 
CRITERIA: 

The polygraph subject, Raul Herrera, Jr., is now 
stating he was with his father in the Cougar with 
Chavello Lopez and his father in fact got out of· 
the car to talk to the D.P.S. Trooper and after 
firing a shot got back into the car and said, in 
Spanish, words that meant he had shot the 
officer. 

After driving into Los Fresnos he was stopped by 
a Police Officer and after· opening the door 
turned and shot· the officer. Raul, Jr. stated he 
saw his father step out of the car with a gun and 
fire the shot that killed the Los Fresnos 
Officer. 

The subject.was being questioned on the polygraph 
to determine his truthfulness on the statements 
he made. 

The following relevant questions were constructed 
and administered. ·The ·subject's verbal r~sponse 
·follow each question in quotations. 

1. At the time the D.P.S. Officer was shot, 
were you in your Uncle Leo's Cougar with 
your father? "YES" 

2. At the time the D.P.S. Officer was shot, 
was Leonel Herrera in the Cougar with you 
and your father?· "NO" 

3. Did you hear the shot that your father 
fired when the D.P.S. Officer was shot? 
"YES" 

4. When your father got.back into the car 
after the shot was fired, did he say words 
in Spanish that meant he had shot the D.P.S. 
Officer? "YES" 

5. Was your father driving the Cougar when the 
second Police Officer stopped the car? 
"YES" 



Mr. Robert McGlasson 
Mr. Mark Olive 

3. April 30, 1993 

EXAMINATION 
RESULTS: 

ERNIE HULSEY 
President 

EH/jh 

STATE-OF TEXAS 

6. Did you see your father step out of the 
Cougar with a pistol in his hand? "YES" 

7. Did you actually see your father shoot the 
second officer that stopped you? "YES" 

8. Prior to the shooting, did your father 
leave your Uncle Leonel at your 
grandmother's house? "YES" 

9. At the time the second police officer was 
shot, was Leonel Herrera in the Cougar with 
you and your father? " NO" 

After careful analysis of the subject's 
polygrams, it is this examiner's professional 
opinion that there was no significant criteria 
indicative of deception. The subject was 
considered.to be truthful when he answered the 
above listed relevant questions. 

For any other information, please contact this 
examiner. 

POLYGRAPH EXAMINERS BOARD 
STATE LICENSE #312 
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APPENDIX 4 

Affidavit of Rau1 Herrera, Jr. 
dated January 29, 1992 



<i' 

STATE OF TEXAS S 

COUNTY OF WALKER S 

AFFIDAVIT OF RAUL HERRERA: JR. 

Personally appeared before the undersigned officer duly 

authorized by law to administer oaths, Raul Herrera, Jr., who 

being duly sworn states on oath: 

1. I am Raul Herrera, Jr. ~ am the nephew of Leonel 

Herrera, and the son of Leonel's brother Raul Herrera. on 

September 29, 1981 I witnessed the murders of two police officers - . 
who were killed in the Rio Grand Valley. At that time I was nine 

years old. The first one, whose name I later found out was David 

Rucker, was .shot near Port Isabel, Texas, and the second one, 

whose name I later found out was Enrique Carrazales, was shot 

while we were on our way home to Edinburg. He was shot near Los 

Fresnos. My father, Raul Herrera, shot both of the men. A man 

named Chavello Lopez was also in the car when my father shot the 

men. At that time, my father and Chavello were best friends and 

business partners. They were together almost all the time. My 

Uncle Leonel was not present with us when my father killed the 

officers. Only myself, Chavello and my father were in the car 

when the shootings.happened. 

2. On . the·. afternoori: of _the ·day the shootings happened·,· I 

was at my grandfather's house in Mission, Texas. My father was 

also there,· and so was Chavello Lope~., my _Uncle Leonel and some 

other men whose names! did not know, but-who I had seen doing 

business with my father. A sheriff stopped by my grandfather's. 

house that afternoon. We had a barbeque and my father and Uncle 



Leonel snorted cocaine a lot of the afternoon. I know the men 

talked a lot about business and they seemed very upset about 

something, but I did not know at that time what it was they were 

upset about. 

J. I knew at that time that my grandfather and my father 

and my Uncle Leonel were in a drug business together with some 

other people in the valley and I knew that they worked dealing 

drugs for the sheriff of Hidalgo County. I knew this because my 

father never hid his business from me. Since the earliest I can 

remember, he snorted cocaine in front of me. He took me.on 

cocaine deliveries with him, and I was with him often when he was 

paid for the deliveries. I often went with him to pick up cars 

in Starr County with drugs in them which we de°livered to 

different places, usually Houston. I always knew where different 

shipments were kept. My father was training me in his business. 

4. When it came to the business, my father was the boss 

over my Uncle Leonel. Inside our family, it was my father and 

grandfather that made most of the de_cision~.; made the big 

deliveries and did the collecting. They made most of the mon~y 

also. My grandfather had a big ranch house in Mission and 

another one.in Houston to show from the business. My _father had 

some different businesses and also a good house. My Uncle Leonel 

was more :llk~ :_a· jurikie. He didn't. have anything to show·.for. the 

business. _By 19S1, he was very bad on the cocaine, and he spent 

most of the time wasted from it. Many, many times, especially 

right before he got locked up for these shootings, I used.to see 
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him passed out from the cocaine with blood all over his face from 

his nose. He stayed in the business to get the drugs. His job 

was to cut the drugs for my father. In return they usually gave 

him mostly cocaine instead of money. 

s. After the barbeque at my grandfather's house on the day 

the-shootings happened, me, my father, my Uncle Leonel and 

Chavello Lopez left in my Uncle Leonel's car which was a gray 

cougar. My Uncle Leonel was not driving.because he was too 

wasted on the cocaine. We stopped at several houses and then we 

drove to the house where by grandmother and my aunt No:czia.were 
- . 

staying on Eighteenth Street in Edinburg. My Aunt Norma and my 

grandmother were at home. We dropped my Uncle Leonel off at the 

Eighteenth street house, and me, my father and Chavello Lopez 

drove to some more people's houses whose names I do not know. 

Then we drove to near Port Isabel where my father killed the 

first officer. My father actually did the driving. Chavello sat 

in the front seat next to my father, and I rode in the back seat 

of the car. The officer that was killed me~ us at a rest stop 

off the highw.ay. My father pulled the car over first. He told 
'-

me to stay down in the car. ·Then be got out of the car and spok~ 

·to the officer and then he shot him. My father got back in the 

car and we drove·away. 

· 6. . We· were driving back toward Edinblirg ·when we were 

pulled over by another police officer. My .father pulled over the 

~----· -car and opened the driver's side door. He· stepped half way out 

of the car and shot several times. At that time I hid on the 
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floor between the front and back seats of the car. Then we drove 

away. We stopped at one or two people's houses on the way back, 

and then we went to Leonel's common law wife, Lali's house back 

in Edinburg. We parked the car next to the house and picked up 

another car there. I do not remember what the other car looked 

like. My father used a lot of different cars in his business and 

we were always changing cars. My father talked to my aunt Lali 

about something at her house and then we left in the different 

car. We drove back to my Aunt Norma's house on Eighteenth 

street. I am not sure what time it was but I know it was very 

late at night or early in the morning. My Uncle Leonel was still 

there. I remember my father yelled at my Aunt Norma, and then we 

left. ~ uncle Jesus, who we called chuy, was also at my Aunt 

Norma's house when we got there after the shootings. My 

grandmother Maria was there and so was a friend of the family who 

- goes by the name Ossi. Ossi and I went outside and talked in the 

alley behind the house. I have not seen my Uncle Leonel since we 
' 

left him at my Aunt Norma's house o~ that 1:light. 

7. _During the years after my father killed those officers, 

our entire family fell apart. My -father stayed in the drug 

business until 1984, when my father was murdered. He hail started 

drinking a lot and being sloppy with the business. Also around 

that time, he was arreste~ for attempted murder for-shooting my. 

mother. The night before he was murdered,.he cried in front of 

me. He told me that he had done a lot of Wrong things, and he 

asked me to forgive him for what he .did to my Uncle Leonel. I 
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was twelve years old. I had never seen my father crying before. 

I remember he made me sign something saying I would do right with 

my life. The next day me, my father, my brother and Chavello 

were supposed to go to the beach together. On our way th€rc we 

stopped at Chavello's house. As we were walking from the street 

toward the front door of Chavello's house, my father and Chavello 

started arguing· about my Uncle Leonel. Chavello said that my 

father talked too much. Chavello kept going toward the house and 

me and my father turned around and were walking back toward our 

car. Chavello went inside and came right back out and shot my - . 
father in the head. Chavello screamed at my brother and me to 

get out, and we ran to the neighbors. 
. 

8. I told a police officer about my father having been the 

one that shot the police officers and not my Uncle Leonel, but he 

told me never to say anything about it again. Until now, no 

attorney for my Uncle Leonel has ever asked me anything about his 

case. I am telling the truth about what I know to have happened 

because I know that Leonel Herrera did not kill the police 

officers. 

Further affiant saith not. 

sworn to -and subscribed to me 
this 29.4.... -day of . 04 Af\llC1.A. ~ 

NtaPUblic 

My commission expires: 1/z.ct,(q~ 

RAUL.GARZA HERRERA 

I 1992. 
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APPENDIX S 

Affidavit of Raul Herrera, Jr. 
dated February 17, 1992 



state of Texas 

county of Walker 

Affidavit of Raul Herrera, Jr 

1. I am Raul Herrera" Jr. I am the same Raul Herrera, Jr. 
who signed the affidavit dated January 29, 1992 stating that my 
father, and not my Uncle Leo, killed Officers Rucker and 
Carrisalez. 

2. Ever since I was a small child I have known that my· 
father and my grandfather were involved in illegal drug trafficking 
activities with the Sheriff of Hidalgo County, Brigade Marmalejo. 
I accompanied my father many, many times when he was involved in 
these activities. Many times I went with my father on trips to 
Cameron county to different people's houses or to businesses where 
by father met with different Department of Public Safety (DPS) 
officers. These DPS officers wore DPS uniformf? and drove DPS cars. 
My father oversaw the loading of illegal drugs from the-houses or 
businesses in Cameron County into the DPS officers' cars. Then the 
DPS officers drove the cars, full of drugs, back to Hidalgo County. 
I drove back with my father and we met the DPS cars usually at my 
grandfather's ranch on 7 Mile Line Road in Mission, TX or at 
Sheriff Marmalejo's ranch outside of Edinburg, TX. The drugs were 
loaded into 18 wheeler trucks that carried produce. 

3. One of the uniformed DPS officers who regularly made 
these trips with my dad was the man I later learned was named 
Officer Rucker. Other DPS officers. were aware of these activities 
even if they were not directly part of it. 

4. I remember taking these trips with.my father during the 
year before my father killed the police officers and before my 
Uncle Leonel's trial. We kept making these trips after my Uncle 
Leonel's trial, all the way up until my father was killed. DPS 
officers always acted as security for the diug transfers. 

5. I remember very clearly the period when my Uncle Leonel 
was tried for the murder of the two police officers. My father was 
very upset during this time. While the trial was going on, 
different DPS officers,. and other police officers, came ·to my 
father's house on 6 Mi-le Line Road in Mission,: TX to meet with. my 
father. They had meetings like this almost every night that the 
trial went on. Sheriff Marmalejo came to one of t}lese .. meetings•:· 
Usually_ there were 6 o~ 7 people' altogether, including my f apher .:,·. 
Each night I saw DPS officers in uniform. and other police officers· 
in plain clothes at the house talking to my father. They a1ways: 
talked about Uncle Leonel's trial. They were· angry and th.ey wanted 
to make sure my father and my Uncle Leonel ·were not going to tell 
the truth. about what really happened to the police officers who 
were killed. Police officers threatened our family. They were 
frightened that their drug business would be exposed. 

- . 



6. After my Uncle Leonel was arrested and beaten up, I saw 
a picture in the newspaper of him being brought from the hospital 
back to the jail. I recognized one of the police officers as one 
of the men who I had seen snorting cocaine with my father at my 
grandfather's ranch, my father's house and the Las Vegas Bar in 
Edinburg, Tx. 

Further aff iant sayeth not. 

Raul Herrera, Jr 

Subscribed and sworn to before me this 17th day of February 1992. 

My commission expires 1/29/94 
Notary Public 

·~ 
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APPENDIX 6 

Polygraph Examination Report for Norma Rodriquez 



ERNIE HULSEY & ASSOCIATES · ..................... · 
.·--- ......... 1:-J ... ~ 

11907 Corona Lane 
Houston, Texas 77072 

Business Phone (713) 981-0294 

~z~·- -· :t ;- -
~:~--~­

;; 

·'~';~z~~, 

May 2, 1993 

Robert McGlasson 
Mark Olive · 
Attorneys at Law 
1206 San Antonio Street 
Austin, Texas 78701 

SUBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

STATEMENT 
OF FACT: 

POLYGRAPH EXAMINATION REPORT 

Norma Herrera Rodriquez; AGE: 40; DOB: 
10/26/53; Born in McAllen, Texas· 

Robert McGlasson 
Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
the examination. 

This examination was given as _part of an 
investigation in the Leonel Herrera case. Other 
background information is provided in other reports 
submitted by this examiner. 

The subject was being examined to determine her 
truthfulness concerning her statements. ·According 
to the case information submitted, the subject was 
home the evening of the shootings of the police 
officers. Her statement reflected that Raul 
Herrera, Sr. had brought Leonel to her house on 
that evening before dark and that she had taken 
Leonel to his house about 12:30 A.M. 



Robert McGlasson 
Mark Olive 

2. May 2, 1993 

EXAMINATION 
···CRITERIA: 

During the pre-test phase of the interview the 
polygraph subject stated on the day of the 
shootings she was home getting ready to go to a 
concert. She stated Raul Herrera, Sr. drove up in 
Leonel's Cougar and let Leonel out. She stated 
Leonel was visibly messed up and staggering. She 
could see he had blood on his shirt and she jumped 
him about his condition. She stated he told her he 
didn't want to hear it and went into the house to 
lay down. She stated she followed him into the 
house and-Raul Herrera, Sr. drove off. She could 
see someone else in the car; .. but couldn • t see who it 
was. 

The polygraph subject then related that Leonel went 
into her bedroom and passed out on the bed. Her 
date cancelled so she stayed home. She remembered 
the baby sitter came and stayed for a little while. 

The polygraph subject then stated that sometime 
around midnight, or a little after, Raul Herrera, Sr. 
came to the door with someone else and told her to 
tell Leonel to take the blame. Raul Herrera, Sr. 
then left quickly. She said Leonel came to the 

·bedroom door and asked "What did he say," and she 
told him. Leonel told her to take him home. She 
stated Leonel talked to his wife on the phone before 
they left and then she took hi~ home. 

The. polygraph subject then stated when they arrived 
at Leonel's house his wife said to him that he was 
to take the blame and then Leonel ran away. 

The· polygraph subject then·stated Leonel couldn't 
have killed the officers because he was with her and 
her mother~.· She also stated Raul Herrera, Sr. 
threatened her to,keep her-quiet about what she 
knew. Raul Herrera, Sr. told. her he would get 
Leonel Ol,lt. 

The following relevant ques~ions were constructed and 
administered. The subject's verbal response follows 
each question in quotations. 

1. On the day the officers were shot, did Raul 
drop Leonel off at your house in the late 
afternoon? "YES" 



Robert McGlasson 
Mark Olive 

3. May 2, 1993 

EXAMINATION 
RESULTS: 

ERNIE HULSEY 
President 

EH/jh 

2. was Leonel messed up and staggering when Raul 
left him at y6ur house? ~YESh 

3. Did Leonel pass out on your bed on the evening 
of the shootings of the officers? "YES" 

4. Did Raul drive off in Leonel's car after 
leaving Leonel at your house? "YES" 

5. Was Leonel at your house from before dark 
until you took .him home at approximately 12 :30 
A.M. on the night the officers were shot? 
"YES~' 

6. Did Raul come to your house on the night the 
officers were shot and say to you, "Tell 
Leonel to take the blame?" "YES" 

7. Did Raul threaten you to keep you from saying 
that Leonel was at your house when the 
officers were shot? "YES" 

8. Before the first trial was over, did Raul tell 
you it was because of him and Chavello that 
Leonel was in jail? "YES" 

Evaluation of the subject's polygrams failed to 
reveal any criteria indicative of deception. In 
this examiner's professional opinion the subject was 
being truthful when she answered the above listed 
relevant questions. · 

For any other information, please contact this 
examiner. 

STATE OF TEXAS 
POLYGRAPH~EXAMINERS BOARD 
STATE LICENSE i312 



APPENDIX 7 

Affidavit of Norma Rodriquez 
dated May 6, 1993 



State of Texas 

county of Harris 

Affidavit of Norma Herrera Rodriguez 

1. My name is Norma Rodriguez. Leonel Herrera is my 

brother. I am over the age of eighteen and am competent to give 

this statement. 

2. on September 29, 1981, the night the two police officers 

were killed in the Los Fresnos, Texas area, my brother Leonel 

spent most of the night with my mother and me at my house on 

Eighteenth Street in Edinburg, Texas. A few days after that the 

police arrested Leonel for the killings. I know it was not my 

brother Leonel that did the killings, though, because he was with 

me and my mother when they occurred. 

3. I remember the day and evening of the shootings very 

clearly, because the things that happened that day changed my 

life and my family's forever. During .. the late afternoon of the 

29th, some time before it was dark, my other brother~Raul Herrera 

stopped by my house to drop off Leonel. They were in Leonel's 

gray cougar, and Raul was driving. I could tell Leonel was very 

messed up on cocaine. . His nose was bleeding and .he coulpn·~ t ·talk 

right or walk straight. After Leonel got out· of the car;.-··R:aul 

drove away. 

Page_/_ of i 



4. When I got Leo into the house, I cleaned the blood off 

his nose and shirt, and then put him into the bed in my bedroom. 

He passed out immediately on the bed, and stayed there until well 

into the night. 

5. Later that evening, some time after midnight, my brother 

Raul returned to the house. He was very upset, and he spoke with 

me through the screen door. He said to me, "Dile a Leonel que 

tome la muleta, 11 which means, "Tell Leonel to take the blame." 

That was all he said, and I will never forget the threatening way 

he said it. Raul left on foot. By this time Leonel was awake, 

and I drove him to his own house at that time. 

6. I have not come forward with this information before now 

because I have been afraid. I have a daughter, who was very 

young in 1981, and I have been afraid for hers and my safety. 

Raul threatened me and scared me from ever telling anyone that 

Leonel was at my house that night and that Raul had come by and 

said he was to take the blame. 

7. Raul was not the only person I feared if I had come 

forward with what r- knew about all of .this. ·over the years I 

have been threatened by men who call and tell me to watch my 

step. After Leonel was arrested I was often followed in my car 
~ 

by people I did not know. I have been stopped by police officers 

on several occasions for no reason. On the night Leo was 

arrested, I saw him unconscious at the police station, having, 

been very badly beaten. I saw blood on the uniforms of some of 

Page di.. of -3 
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the police officers at the station. All of this has kept me 

frightened for my safety and the safety of my family. I am still 

afraid of what might happen now that I have told the truth about 

what I know. But I just cannot live with myself anymore knowing 

that Leonel may die for a crime I know he did not commit. 

Under penalty of perjury I hereby swear that the foregoing is 

true and correct to the best of my information and belief. 

Sworn to and subscribed before me 

this (,,-\-"- day of [V\6..j , 1993. 

12~ £_ ./l/l ?1---t--= -

Notary Public J 
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APPENDIX 8 

Polygraph Examination Report for Antonio Rivera 



~-,/ 

May 2, 1993 

ERNIE HULSEY & ASSOCIATES 

11907 Corona Lane 
Houston, Texas 77072 

Business Phone (713) 981-0294 

7 ....... .-.......... -:.:i:; ~?-·--;!:. 
} ·l i:-t 
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-~~~--

Robert McGlasson 
Mark Olive 
Attorneys at Law 
1206 San Antonio Street 
Austin, Texas 78701 

SUBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

STATEMENT 
OF FACT: 

EXAMINATION 
CRITERIA: 

POLYGRAPH EXAMINATION REPORT 

Antonio Rivera; AGE: 73; DOB: 08/03/19; Born 
in Quaquilla, Mexico 

Robert McGlasson 
Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
the examination. 

This examination was given as part of an 
investigation in the Leonel Herrera case. Other 
background information is provided in other reports 
submitted by this examiner. 

According to the case· information submitted, the 
polygraph subject had stated that Raul Herrera, Sr. 
came by to see him a day or two before Leonel was 
ar~ested. He stated Raul Herrera, Sr. was upset 
and stated,. "Dummy Leonel got the blame for shooting 
the two officers." The polygraph subject then 
stated Raul Herrera, Sr. told him h·e was the one who 
shot the two officers. The polygrapp subject stated 
he had not heard about the .shooting at.that time; 
however he told Raul Herrera, Sr.·he should get ?ill 
attorney because they would be after him. 

At that time the examination· was constructed and 
administered. Each relevant question asked is 
listed below, along with the subject's verbal 
response. 



Robert McGlasson 
Mark Olive 

2. May 2, 1993 

1. Are you going to answer with the truth on each 
question? "YES" 

2. Before Leonel was arrested for shooting the 
officers, did Raul come by your house? "YES" 

3. At that time, did Raul tell you that he was the 
one who killed the two officers? "YES" 

4. Did Raul tell you, "Dummy Leonel got the blame 
for shooting the two officers?" "YES" 

5. Did you make up any of this information? "NO" 

6. Are you lying when you say Raul. tol.d you he 
shot the officers? "NO" 

EXAMINATION After careful _analysis of· the subject's polygrams, it 
RESULTS: is this examiner's professio~al opinion that there 

was no significant criteria indicative of deception. 
The subject was considered to be truthful when he 
answered the above listed relevant questions. 

ERNIE HULSEY 
President 

EH/jh 

For any other information, please contact this 
examiner. 

STATE OF TEXAS 
. : POLYGRAPH. EXAMINERS· BOARD 

STATE LICENSE #312 



APPENDIX 9 

Affidavit of Antonio Rivera 
dated May 2, 1993 

-! 



County of Hidalgo 

State of Texas 

Affidayit of Antonio Riyera 

1. My name is Antonio Rivera-. and I am over the age of 

eighteen and am competent to ·give t.his statement-. I am a 

resident of McAllen, Hidalgo Count-y·, Texas·. 

2. I am the step-grandfather of Leonel Herrera-, who is on 

death row here in Texas·. My wife Cwho is deceased)., Manuela 

Garza Rivera, was the mother of Leonel and Raul Herrera•s father; 

Jose Herrera·. 

3. Back in 1981 at the time the two ·police officers were 

killed over in Los Fresnos, I was living in Mission, Texas-. I 

still own the Mission Texas·propert-y; but I now live in McAllen. 

4. Shortly after the two officers were ·killed, in the 

middle of the morning Raul Herrera came by m-y house to borrow a 

.pair of ·Pliers-: He ·was nervous and agitated. We were standing 

outside the house talking·. Raul said that he had. killed two 

-police officers-.. and ·that Leonel •Cwhom he called •?pend~jo'\ which· 

.means stupid or dummy-) ·was being blamed for the crimes·. This .was: 

·-the first I had heard ·about any -police. of fie~ being killed. I 

was veey sui:;prised when Raul told me this-. I told him he should 

-get an attorney and·present himself to the official&, because 

. way-. He -just walked off angrily. I never spoke to Raul about 

-
-; . 
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this again-. 

5·. Within a day or two after Raul's visit-, Leonel was 

arrested for the killings. 

6-. I have never said anything about m-y conversation with 

Raul to anyone until now. No one has ever come and asked me 

about this·, and it was a serious matter and I was afraid to .get 

involved. 

Under ·penalt..y of ·perjury I hereby swear that the foregoing is 

true and correct to the best of my information and belief·. 

I accurate~y translated this statement for Mr~ Rivera from 

English into Spanish, as I am fluent in both.Spanish and English. 

sworn to and subscribed before me 

this .J.M day of _· .... M-...... ct.._f.,_ __ ., 1993-. 

·<TJ =4= L J\f\ ??--i-\ --
No~lic 

2 

~\ ROBERTi.. MCGLASSON 
-~.P\_J!i MY COl.IMISSION EXPIRU B.),_.~'ljF March 1, 1994 
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Polygraph Exmnination Report for ~essie Gomez 
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May 2, 1993 

ERNIE HULSEY & ASSOCIATES 

11907 Corona lane 
Houston, Texas 77072 

Business Phone (713) 981-0294 

Robert McGlasson 
Mark Olive 
Attorneys at Law 
1206 San Antonio Street 
Austin, Texas 78701 

SUBJECT: 

CLIENT: 

EXAMINATION 
METHOD: 

STATEMENT 
OF FACT: 

POLYGRAPH EXAMINATION REPORT 

Jessie Gomez; AGE: 29; DOB: 01/31/64; Born in 
Raymondville, Texas 

Robert McGlasson 
Mark Olive 
Attorneys at Law 

The Balanced Flexibility Technique was utilized on 
the examination. 

This examination was given as part of an 
investigation in _the Leonel Herrera case. Other 
background information is provided in other reports 
submitted by this examiner. 

According to the case information submitted, the 
polygraph subject had stated that Raul Herrera, Sr., 
told him, prior to Leonel's trial, that he, Raul 
Herrera, Sr. had been the one who killed the two 
officers and not Leonel. 

The subject was being examined to determine his 
truthfulness about the issue. 

During the pre~test phase of the interview the· 
subject stated that Raul Herrera, Sr. had come over 
to his home· sometime prior.to Leonel's trial. He 
stated he and Raul Herrera,_ Sr. went out to the 
orchard to talk. Raul Herrera, Sr. was upset and 
told him that Leonel shouldn't be in jail because he 
didn't kill the two officers.· The polygraph subject 
then stated that Raul Herrera, Sr. told him he was 
in Leonel's car and after.sho9ting the officers 
threw the gun in a canal. · 

.·<;. 

. ; 



Robert McGlasson 
Mark Olive 

2. May 2, 1993 

EXAMINATION 
CRITERIA: 

E.XAMINATION 
RESULTS: 

ERNIE HULSEY­
-President 

EH/jh 

At that time the examination was constructed and 
administered. Each relevant question asked is 
listed below, along with the subject's verbal 
response. 

1. Are you going to answer each question on this 
test with the truth? "YES" 

2. Did Raul Herrera, Sr. actually tell you that 
Leonel shouldn't be in jail, because ·he didn't 
kill the two .officers? "YES" 

3. Did Raul Herrera, Sr. actually tell you he, 
himself had killed the two officers while in 
Leonel's car? "YES" 

4. Did Raul Herrera, Sr. then tell you he had 
thrown the gun in a canal? II YES II 

5. Did Raul Herrera,· Sr. tell you this prior to 
Leonel's trial? "YES" 

6. Did you make up any of the information that you 
put in the affidavit you signed? "NO" 

7. Did you tell the complete truth in the 
affidavit you sign_ed? "YES" 

After careful analysis of the subject's polygra~s, it 
is this examiner's professional opinion that there was 
no significant criteria indicative of deception. The 
subject was considered to be truthful when he 
answered the above listed relevant questions. 

For any other information, please contact this 
examiner. 

STATE OF TEXAS 
POLYGRAPH EXAMINERS BOARD 
STATE LICENSE f 312 



APPENDIX 11 

Affidavit of Jessie Gomez 
dated April 23, 1993 



County of Willacy 

State of Texas 

Affidavit of Jessie Gomez 

1. My name is Jessie Gomez, and I am over the age of 

.eighteen and am competent to give this statement. I am a 

resident of Raymondville, Willacy County, Texas. I work at Knapp 

Chevrolet in Harlingen, Texas. I am an auto mechanic. 

2 • I knew Raul Herrera ever since I can remember. He was 

my cousin. My mother is the sister of Raul and Leonel Herrera's 

mother. [Actually, I was adopted when I was an infant]. Raul 

was alot older than I was, and he took me under his wing as a 

father figure, because my dad was always working. 

3. I spent alot of time with Raul from the time I was about 

twelve or thirteen until shortly after the two police officers 

were killed near Los Fresnos. Raul would take me cruising with 

other friends, and I would spend alot of time at his house or 

playing pool at my Uncle Max's house. Uncle Max was Raul's 

father •. 

4. ·Raul-was known to get violent frequ.ently. :r knew from 

personal experience that .Raul could go off real qu.ick sometimes 

without any-warning. :r .respected him as my cousin, but :r was 

also afraid of him. 

5. Some time after the crime, I know it was before Leonel's 

trial for the cop killings, Raul drove to my house one evening 



where me and my family lived in Raymondville. He first was 

talking with my dad. I remember he was telling my dad he needed 

money, and my dad wasn't giving him any, and Raul was getting 

upset. I started to worry that Raul was going to explode on my 

dad, so I said let's go out in the orchard and drink some beer. 

Raul and I went out in the orchards together, and we were 

drinking beer and talking. While we were sitting there on the 

car in the orchards, at one point Raul started crying, saying 

that his brother Leonel shouldn't be in the jail. I asked what 

he meant, and Raul said because-his brother didn't kill those 

cops, he didn't have anything to do with it. I asked Raul how he 

knew this, and he said because he (Raul] killed them and Leonel 

wasn't even there. 

6. I was really shocked when Raul told me this. At the 

time I must have been only about seventeen or eighteen. I told 

Raul that he needed to tell somebody else about this. He told me 

he couldn't, because he was afraid that someone would harm him 

and his family, and he didn't want to go to,prison again. 

7 • I was afraid to ever saying anything about this, s_o I 

didn't. Knowing what I did about Raul's personality, I was 

scared he might really hurt my family or me if I gave this 

information to anyone. So I never said anything- ·about it. 

8. After that evening in the ·orchard, I stopped seeing Raul 

and the Herrera family as much. , I remember when Leonel got the 

death penalty, and when Uncle Max died, and· when Raul was killed, 

but I just stayed away from all of that and kept-to myself in 

2 



-
Raymondville. I was very afraid ever to say something about any 

of this to anyone, and since that time no one has ever asked me 

about it. 

Under penalty of perjury I hereby swear that the foregoing is 

true and correct to the best of my information and belief. 

Sworn to and subscribed before me 

3 



APPENDIX 12 

Affidavit of Hector J. Villarreal 
dated December 11, 1990 



~.FFIDAVIT 

STATE OF '£F.XAS * 
COUNTY OF HIDALGO * 

My name is Hector J. Villarreal. I am an attorney licensed 

to practice ~n the State of Texas. My address is 400 East Cano, 

Edinburg, Texas. 

In 1984 I represented Raul Herrera, one of Leonel Herrera's 

brothers; on a charge of atl:empt.ed murder. When I began - . 
representing Raul, he was being held in the Hidalgo County Jail on 

this charge. I obtained Raul's release on a $25,000.00 personal 

recognizance bond from Judge John Dominguez. 

Shortly after Raul was released from the Hidalgo County Jail, 

we met in Edinburg to discuss preparing for trial. In the course 

of that meeting Raul confessed· to me that he; not Leonel, had 

killed officers Rucker and Carrisalez. 

In previous conversations with Raul I had.been.told that Raul, 

Leonel, and their father, Jose· Herrera, were in the drug 

trafficking business with the Sheriff of Hidalgo. County, Brj,.gido 

Marmolejo. Raul and Jose were money collectors, and Leonel was a 

"cutter". As a cutter, Leoriel' s job was to cut the pure cocaine .~: 

with f.iller in preparation for selling. it. Leonel always c~t the 

cocaine on South Padre Island. According .to:Rau1, David Rucker the 

D.l? .•. s. officer who was killed, was· also· involved with· the drug 

traffick~ng business: his job was to act as security for the 

operation. Every time Leonel went to the Island, Rucker met him 



and gave him coveralls to wear while he was cutting the cocaine. 

Part of Rucker' s job was to check the coveralls to insure that 

I.eonel did not take any cocai.ne. 

Raul told me that on September 29, 1981, Leonel was supposed 

to hav~ gone to South Padre Island to cut cocaine. The plan was 

that he would drive there with a drug dealer from the East Coast, 

cut the cocaine and return, as he had done in the past. However, 

the night before, Leonel had gotten very "coked up". That morning. 

his nose was bleeding.badly and he was in no condition to drive to 

the Island. Raul went in his place. Rucker was not r11.~ased with 

the switch -- he did not know Raul and.was used to working with 

r.eonel. Raul and. Rucker had a harsh argument about the switch and 

the deal did not go down because of it. When Raul· and the East 

Coast dealer were on the way back from the Island, Rucker pulled 

them over on FMlOO. Another argument ensued and Raul shot Rucker. 

Shortly thereafter, Raul shot Officer Carrisalez when he was 

stopped for speedi~g. 

Raul. told me that he drove Leonel's car to the Island. He had 

his own set of keys to the car because he and Leonel had keys to 

each other's cars. Leo always kept his identification (Social 

Security card) in the car. 

Raul did not say anything about this before Leonel was • 

convicted because he thought Leonel would be acquitted. However, 

Raul told me that when Leonel was convicted and sentenc~d to death, 

Raul began blackmailing Sheriff Marmolejo. According to Raul, 

Sheriff Marmolejo knew that Raul killed the two officers and that 

D.P.S. Officer Rucker was working in the drug trade because both 



Rat1.l and Rucker worked for him. While Raul was in jail on the 

a·ctempted murder charge in 1984 he began threatening to "spill the 

beans" on the Sheriff if he did not receive money from him. After 

he was released, he said he wanted more money or he would "come 

clean" on what had really happened with the police killings. 

After Raul was released from jail, he was out for several 

weeks. Then, on September 8, 1984, the Saturday before the 

attempted murder trial was to begin, he was shot in the back of the 

neck and killed by J.ose Isabel Lppez. Lopez was charged with 

murder, pled guilty to manslaughter and received 1!!" -ten year 

probated sentenced. It is my u~derstanding that Lopez worked for 

Sheriff Marmolejo in the drug trafficking business and that Raul 

was killed for threatening to talk about the killing of the two 

officers. 

All of the above information is based on statements made to 

me by my former client, Raul Herrera. 

Under pain and penalty of perjury, the foregoing is true and 

correct to the best of my knowledge and b~lief. 

Hector il.larreal 
Af f iant 

SUBSCRIBED AND SWORN to before me this //,;Cl 

~- • 1990. 

day of 

Notary Public, in and for the 
State of Texas 

My Commission Expires: 1-tP-t(_=J 



APPENDIX 13 

Affidavit of Adan A1aniz 
dated Apri1 25, 1993 



County of Hidalgo 

State of Texas 

Affidavit of Adan Alaniz 

1. My name is Adan Alaniz, and I am over the age of 

eighteen and am competent to give this statement. I am a 

resident of Edinburg, ~idalgo County, Texas. I own an-auto body 

shop here, which I have owned since 1975. 

2. I know Raul Herrera, the brother of Leonel Herrera, who 

is on death row for the killing of two Cameron County police 

officers. I first met Raul when were still kids, about 1966, at 

the local golden gloves boxing club. I was a friend of his and 

saw him regularly until he was killed. I also knew Leonel, but I 

never spent much time with him. 

3. After the crime involving the two police officers in Los 

Fresnos, a few months before Raul was kille~, I was with him on 

several occasions when he spoke to-me about these killings •. One 

time we were driving around together in my car in Edinburg, an~ 

he was talking about ho~ he'd gotten a letter from his brother 

Leonel. The~, more quietly, he said something about· ·how Leonel· 

had· no business being. in the pen for this crime. He said that. · 

Leonel had nothing to do with the whole thing. Raul said "he was 

the one who .shot the police officers. · 

4. Another time, only about two months be fare Raul was 

killed, I was at Raul's house and he was showing me some letters 

·.• 
.. f 
·~ 



from his brother Leonel and from another death row inmate named 

Cuevas. Once again, Raul said that his brother Leonel shouldn't 

be on death row, because he (Raul] was the killer. 

5. When Raul told me he'd done these killings, I didn't ask 

him any questions or say anything to him, even though it seemed 

like he wanted to talk about it. I didn't want to know more 

about it, because I was afraid of Raul and I didn't want to get 

involved in any way and have Raul coming after me. When he told 

me these things, he didn't say anything about how it happened or 
) 

give any specifics, and I didn't ask any questions. 

6. Ever since I knew Raul he was always pretty 

temperamental. He could get really violent all of a sudden, and 

you never knew when it might happen. Raul had a reputation for 

being real violent sometimes, and people were mostly scared of 

him. 

7 • I remember once when we were still younger when Raul and 

several of us went down to Mexico to boys town. We were taking a 

taxi back to the bridge and the driver was ~essing with us 

somehow. Raul told_him to stop the.car, and then he pull~ the 

driver out and started beating him up real bad. He was kicking 

him in the head, and I grabbed Raul and pulled him away and said 

let's get_ out of here. 

8. During the last years he was al.i ve, Raul was acting 

differently. It's hard to describe, but he seemed to always have 

alot weighing on his mind. All he wanted to talk about was his 

brother Leonel. He would say how Leonel never had a chance, and 

2 



you could tell he felt bad about his brother. 

9. I've never said anything to anybody about what Raul told 

me about those cop killings. I know I probably should have, but 

like I said, I just didn't want to get involved, and no one ever 

came and asked me about this. 

Under penalty of perjury I hereby swear that the foregoing is 

true and correct to the best of my information and belief. 

Sworn to and subscribed before me 

this 

3 



APPENDIX 14 

Affidavit of Juan Franco Pa1acios 
dated December 10, 1990 



STATE OF TEXAS ) 

COUNTY OF HIDALGO ) 

AFFIDAVIT 

Personally appeared before the undersigned officer duly 

authorized by law to administer oaths. Juan Franco Palacios, 

deposes and says on oath: 

1. - . 
I am Juan Franco Palacios •. I reside in Pharr. Texas. 

2. 

I was a friend of Raul Herrera, the brother of Leonel 

Herrera for many years. Raul Herrera was murdered about six 

years ago. 

3. 

Several years ago Raul Herrera and I were both locked up in 

the Hidalgo County Jail at the same time. I ~elieve the year was 

1984. Raul was in jail on some sort of charge from a domestic 

problem that happened between him and his wife Blanca. I 

remember that at the time that we were both locked up together, 

Raul had· a broken leg and he was wearing a cast. 

4. 

Raul was extremely depressed when we were in the jail 

together. One night he came to· me and he to1d me that he had 

many things weighing very heavy on his mind and he needed to free 

himself of that. He then told ·me that he is the one who should 

be having a death sentence and not his brother Leonel: He told 



( 
! 
} 

me that he. Raul. was the one that killed police officers Rucker 

and Carrisalez and not his brother Leo. 

5. 

I swear under pain and penalty of perjury that the above 

statement is true and correct. 

Further affiant saith not. 

Sworn to and sub~Zbed before me 
this tf}-/1\. day of 'flf.t>ifµc • 1990. 

; 

2 
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JAUN FRANCO PALACIOS 

SYLVIA A. GUEVARA 

,. 
? 



APPENDIX 15 

Affidavit of Jose Ybarra, Jr. 
dated January 9, 1991 
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APPENDIX 16 

Indictment of Leone1 Herrera 
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IN THE NAME AND BY THE AUTHORI1Y OF THE STATE OF TRX.i\S 
THE GRAND JURORS, for the County of Cameron, Stale aforrsaid, duly nrg.:inized as such at the July 

Term, A, D. J9 Bl, of the 107th Judicial District Court in and for 

s..Jd County, upon their oaths in said Court, present that 

on or about tlie 29th ,day of September A. D Ono Thou .. nd Nino 

Hundred and Eighty-one and anterior to th~ prcaentment oE thia indictment, in the County of 

Cameron and State of Te:u•. did then and there unlawfully, intenti01ally and kno.-l:ingly caus_e the 

death of ENRIQUE CA..~SALEZ, by shooting him with a fireann, the said ENRI(lJE 

CARRISALEZ being then and t.;ere a peace officer, to-wit, an officer of the Los 

Fresnos, Texas Police D.?partm:mt, acting in the law'ful discharge of an official duty, 

and the Defendant, LB:NF.L roRRF..S HERRERA, then and there knowing that ENRIQUE : 

CARRISALEZ was a peace officer, 

I 

,. ••i!lat the JICA-Ce and dignity of th.e State. 

. ---- --~ 
~~~ (/_-i_:.::--:-_;z_;_..---__ _ 
.. · -..:..;.~ 1-. e:r.a:i. of the G; and Jury. 
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APPENDIX 17 

verdict Form -- conviction of capita1 Murder 
dated January 20, 1982 
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CAUSE NO. 81-CR-672-C 

THE STATE OF TEXAS IN THE DISTRICT COURT OF 

vs CAMERON COUNTY, TEXAS 

LEONEL TORRES HERRERA 197TH JUDICIAL DISTRICT 

FORMS OF VERDICT 

We, the Jury, find the Defendant, Leonel Torres Herrera, NOT 

GUILTY. 

Foreman 
{~!-:?·::· . 

.. .. . :. . :-~·; 

;'_: ;:: ,~ 

::·_::::~.:~~ 

* * * * * * * * 

We, the Jury, find the Defendant, Leonel Torres Herrera, 

·.: :.·: GUILTY OF CAPITAL MURDER AS CHARGED IN THE INDICTMENT. 

··.·.::-, (~\ .:/.. .j~; • i • ./~. q· 
-:;:.::·.:··.:;-· 

?=:~t; . ·: :lff? 

Foreman . ; v 
i /_:_- /'"t .. -,, ,· -;• . ·' ,__, 

....... ' .. , 
c_::'> I .: ) .;_ 

";"~.' .. :-:--: .:·:::. . 

. :-::::_:~-;-

··.··:··..: .. ··· 

.. .'.=.\":~: .·. :> ... :~: 

:.,.;.~~2£.,_;_.~::D11W.1la 53 



verdict Form 

APPEND:IX 18 

Sentence (Answers to Specia1 :Issues) 
dated January 21, 1982 
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CAUSE NO. 81-CR-672-C 

THE STATE OF TEXAS IN THE DISTRICT COURT OF 

vs CAMERON COUNTY, TEXAS 

LEONEL TORRES HERRERA 197T9 JUDICIAL DISTRIC~ 

ISSUE NO. 1 

Do you find from the evidence beyond a reasonable doubt that 

the conduct of the Defendant, Leonel Torres Herrera, that caused 

the death of Enrique Carrizales, was committed deliberately and 

with the reasonable expectation that the death of the deceased or 

another would result? 

Answer "Yes" or "No". 

We,the Jury, answer: 

ISSUE NO .. 2 

Do you find from the evidence beyond a reasonable doubt that 

there is a probability that the Defendant, Leonel Torres Herrera, 

would commit criminal acts.of violence that would constitute a 

continuing threat to society? 

Answer "Yes" or "No". 

We, the Jury, answer:'~ 

CERTIFICATE OF ANSWER 

We, the Jury, return in open Court the above answers as our 

ans~ers to the issues submitted to1 us and the same is our verdict 

in the case • 

.• '\' , ' 
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Judgment of conviction and sentence 
dated January 21, 1982 
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CAUSE NO. 81-CR-672-C 

THE STATE OF TEXAS IN THE DISTRICT COURT OF 

vs CAMERON COUNTY, TEXAS 

LEONEL TORRES HERRERA 197TH JUDICIAL DISTRICT 

JUDGMENT OF CONVICTION 

BE IT REMEMBERED that on the 4th day of January, 1982, this 

cause was called to trial and the State appeared by her Assistant 

Criminal District Attorney, and the Defendant, Leonel Torres 

Herrera, appeared in person, his counsel by employment, the Hon. 

James s. Bates also being present, and the Defendant, having been 

duly arraigned, pleaded Not Guilty.and both parties announced 

ready for trial; thereupon individual voir dire examinations of 

jury panel began and continued through January 12, 1982, until a 

jury of good and lawful persons, to wit: Ashton L. Barefoot and 

eleven others, was duly selected, empaneled and sworn according 

to the law and charged by the Court on separation; whereupo~ said 

cause was recessed until January 13, 1982. 

THEREAFTER, on January 13, 1982, the indic~~ent was read to 

the jury and the Defendant entered his plea of Not Guilty thereto 

whereupon the state made tpe opening·statements and proceeded to 

offer evidence through January 18, 1982 and rested. 

WHEREUPON, the cause was recessed until January 19, 1982. 

THEREAFTER, on January 19, 1982, Defendant introduced evi­

dence whereupon State offered rebuttal evidence. All parties 

closed and the jury was sent home until January 20, 1982, 

whereupqn the cha·rge was prepared and· submitted to all counsel 

and the case recessed until January 20, 1982. 

THEREAFTER, on January 20., 1982~ the Court charged the jury 

as to the law applicable to said cause and argument of counsel 

for the State and the Defendant wad duly heard and .;::oncluded, and 

the jury retired in charge of· the proper of·ficer to consider 

., :·J 
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·.~: 

.. 

'iW'i 
-:>:·:::·=r~.: 

. :.;:::. 
· .. ··.·. 

their verdict, and after ward was brought into open court by the 

proper officer, the Defendant and his counsel being present, and 

in due form of law returned into open court the following 

verdict, which was received by the Court and is here now entered 

upon the Minutes of the Court, to wit: 

"We, the Jury, find the Defendant, Leonel Torres 
Herrera, GUILTY OF CAPITAL MURDER AS CHARGED IN THE 
INDICTMENT. 

s/Ashton L. Barefoot 
Foreman" 

IT. IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the Court 

that the Defendant, Leonel Torres Herrera, is guilty of the 

offense of Capital Murder as found by the jury, and that said 

offense was committed on September 29, 1981. 

WHEREUPON the cause was recessed until January 21, '1982. 

THEREAFTER, on January 21, 1982, the hearing on punishment 

began and both the State and the Defendant offered evidence and 

rested. WHEREUPON the Court charged the jury with additional 

instructions as to the law applicable to punishment in said cause 

and the jury retired to 'Consider its verdict as to Defendant's 

punishment, and thereafter returned into open court in charge of 

the proper officer to return the following verdict, which was 

.received by the Court and is here now entered upon the Minutes of 

the Court, to wit: 

"ISSUE NO. 1 

Do you find from the evidence beyond a reasonable doubt 

that the conduct of the Defendant, Leonel Torres 

Herrera, that caused the death of Enrique Carrizales, 

was committed deliberately and with the reasonable 

expectation that the death of the deceased or another 

would result? 

Answer "Yes" or "No". 
I 

We, the Jury, answer:• Yes 
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ISSUE NO. 2 

Do you find from the evidence beyond a reasonable doubt 

that there is a probability that the Defendant, Leonel 

Torres Her~cra, would commit criminal acts of violence 

that would constitute a continuing threat to society? 

Answer "Yes" or "No". 

We, the Jury, answer: Yes 

CERTIFICATE OF ANSWER 

"We, ·the Jury, return in open Court the above answers as our 

answers to the issues submitted to us and the same is our verdict 

in the case. 

s/Ashton L. Barefoot 
Foreman" 

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that the 

Defendant, Leonel Torres Herrera, is guilty of the offense of 

Capital Murder, as found by the Jury, and that he be punished, by 

reason of the answer ma~de by the jury to the Special Issues sub~ 

mitted, by death. 

SIGNED FOR ENTRY: January ~"Z I 1982. 

&~!JA 
Judge Presidfng 
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Order Fixinq Date of Execution of May 12, 1993 
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CAUSE NO. 81-CR-672-C 

THE STATE OF TEXAS IN THE DISTRICT COURT OF 

vs CAMERO~ COUNTY, TEXAS 

LEONEL TORRES HERRERA 197TH JUDICIAL DISTRICT 

ORDER FIXING DATE FOR EXECUTION 

The order Fixing Date for Execution sig~ed for entry herein 

on March 23, 1993, is hereby vacated. In its stead the following 

order is hereby entered this 8th day of April, 1993: 

In this cause the Defendant, Leonel Torres Herrera was sen-

tenced on J.uly 2, 1985, to death and the date of his execution 

fixed for Auqust 16, 1985. Thereafter, the exee"~tion was stayed 

by the United States District Court for the Southern District of 

Texas, Brownsville Division, pending a ruling by ~hat Court on an 

Application for Writ of Habeas Corpus filed by the Defendant. 

Thereafter, the stay of execution was vacated by order of the 
t . •• 

same United.States District court for the Southern District of 

Texas, Brovnsville Division, such order being affirmed by the 

United States court of Appeals, Fifth Circuit, and a Petition for 

Writ Of Certiorari denied by the Supreme court of th' United 

states. 

Thereafter, on October 30, 1990, the date of the 'execution of 

Defendant was fixed by this Court for December 17, 1990 • 

Thereafter, on December 12, 1990, a subsequent Post 

·conviction Appiication for Writ of Habeas Corpus was filed by the 

Defendant; and this Court on December 13, 1990, modified its 

order of o~tober 30, 1990, fixing a new date of execution for 

January 23, 1991. 

· Thereafter, on January 17, 1991, a stay of execution was 

granted Defendant pending further order of the Texas Court of 

Criminal Appeals. 

Thereafter on May 29, 1991, in a 12.fil: curiam opinion the Texas 
. ~ ~ 

court of criminal Appeals, a111relief sought by Defendant was 

denied. 



.. _ _.;.: 

~·· .-._ 
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Thereafter, on September 18, 1991, the Court of Criminal 

Appeals denied Defendant's Motion for Rehearinq; and 

Thereafter, on January 3, 1992, the Mandate of the Court of 

Criminal Appeals was issued by the Clerk of such Court commanding 

that the Order of such Court be recoqnized, obeyed, and executed • 

. Thereafter, on January l.:i, 1992, in obedience· to said 

Mandate, the date of the execution of the Defendant was fixed by 

this.court for February 19, 1992. 

T~ereafter, the execution date of February 19, 1992, was 

vacated by the Texas Court of Criminal Appeals by its per curiam 

order of February 19, 1992. 

Thereafter, on March 9, 1992, the date of the execution of 

the Defendant was fixed by this court for April 15, 1992. 

Thereafter, on April 13, 1992, the execution date of April 

15, 1992, was vacated by the Texas Court of Criminal Appeals 

pendinq the action of the United States supreme Court upon Cer~ 

tiorari to ~he United States Court of Appeals for the Fifth 

Circuit. . .. 
Therea~~er, the United states Supreme Court by its opinion 

I I 

delivered January 25, 1993, affirmed the Ju~qment of the United 

States court; of Appeals for the Fifth Circuit and the Judgment of 

this Court, Herrera y Collins No •. 91-7328. 

Thereafter, on March 22, 1993, the Texas Court of' Criminal 

Appeals vacated its April 13, 19~.2, stay of execution; and, the 

State by its motion filed herein March 22, 1993, moved the Court 

to set an execution date herein. 

The motion of the state is qranted. 

Therefore, IT IS THE ORDER OF THE COURT that the Defendant, 

Leonel Torres Herrera, who has been adjudged quilty of Capital 

Mur~er, and whose punishment upon the answers of the jury to 

Special Issues has been assessed at death, ·shall at anytime 

before sunrise on May 12, 1993, in accordance with the execu-

tion procedures determined and supervised by the Director of the 
. -, . 

Texas Department of Criminal·J~stice, Institutional Division, be 

caused to die by intravenous i~jection of a substance or substan-

ces in a lethal quantity sufficient to .cause the death. 



:·y·:1 
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The Clerk of this court shall issue a warrant of Execution in 

accordance with Art. 43.15 of the Texas Code of Criminal 

Procedure directed to the Director of the Texas Department of 

criminal Justice, Institutional Division. such warrant of execu 

tion shall be accompanied by a certified copy of this Order and 

shall be the authority of the Director of the Texas Department of 

criminal Justice, Institutional Division, to carry out the sen-

tence of this court. 

Signed for entry this 

, 
I 

day of April, 1993. 

4--1~ 
Judge Presiding 

't 
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THE NEW YORK TIMES EDITORIALS/LETTERS FRIDAY, .APRIL 3, 1992 

On Not Executing an Innocent Prisoner 
-----------~-----------···---------

To the Editor: 
"Can They Execute the Innocent? 

Probably" (Op-Ed, March II) by Jor­
dan Steiker discusses the Supreme 
Court's decision to hear the case of 
Leonel Herrera, who is on death row 
in Texas. The Court has agreed to 
consider whether or not the Constitu­
tion prohibits the execution of an in­
nocent person. Professor Steiker sug­
gests, surprisingly, that the Court 
may answer the question "no.'' 

It was my responsibility as Attor­
ney General for Texas from 1983 lo 
1991 to enforce our judgments of 
death. During my tenure, more than 
25 people were executed by Texas. 
Professor Steiker's tentative progno­
sis troubles me deeply. 

My worst nightmare would have 
been the execution of an innocent 
~· As one who had to agonize 
over this prospect, I believe the prop­
er interpretation would be that our 
Bfll of Rights is intended to prevent 
such an obvious travesty of justice. 

I favor executions for people who 
deserve such punishment. but I do not 

think people should be put to death 
before they have an opportunity to 
present nonfrivolous claims. It was 
my policy as Attorney General not to 
oppose a stay of execution when such 
claims were being considered by the 
courts. A claim or innocence, espe­
cially in a capital case such as Mr_ 
Herrera's, is perhaps the most legiti· 
mate reason to grant relief. 

Executing someone with a plausi­
ble claim of innocence is abhorrent to 

. any standard of decency marked by a 
cjvilized society. No person, including 
Mr. Herrera, should be executed 
while any such claims remain unre­
solved. To the degree Professor 
Steiker's fears are formed by the 
Court's legitimate impatience; with 
seemingly interminable capital ap­
peals, that impatience must be tem­
pered when a claim· or actual inno­
cence. is presented:· For the Supreme 
Court to write otherwise would be a· 
sad day for those who favor, as wen 
as those who oppose, capital punish- . 
ment in this country. JIM MATTOX 

Austin, Tex., March 19, 1992 
• 
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statement of sen. Howard M. Metzenbaum. 
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-U:S. Senator Howard M. 

METZENBAUM 
of Ohio 

Commlt~•s:: 
J1,1dici4ry 
Lo.bot •nd HUmtn RtlSOWQ4G 
:Him Cotnmlrr .. oft tncollig1ne. 
Srwirc11ment and Publlq Wori:1 

Chalrmarn1hl1:1111 
Sub.;ommittH Pn Anlktvcit 
Su~ommlnot Dl1 lttiM 

Statem.ell.t by Sen. licW'a.rd x .. l!etae®awii 
OD. bill 1:0 overtu.:n supreme court Kex:r:ora Decision 

1/27/93 

~ 200 ~S AS !I?BE WORLO'S GRXA!t'ZS91' CONS~I'l'tl'~ION.AI. 
DEMOCRACY, .t BELIEVE JU(EJUCANS AGRO ON ONE SIMPLE PRINCIPt.Z -
~:a:!:. CONS!:t'I'l'trl':I.OS !"ORB:tt>S !l?m!J EX!ICU'l'ION or ImtOcmr.J? PEOP.t.z. 
Ai'P~Y', A .MAJORJ:'l'Y OJ!' . irmc SUPREM:t cotm~ 00 NOT s~ !rRA:t' 
VI!W. ON MONI>AY, !1'ltt1 ·. C:OtlR~ OECIDEJJ ~ Ctm CONS1'I~~CN DOSS 
NC1' nom:1n:1' 'rim E:O:COT:CON OF A PERSON WHO E'.AS BEEN CONVZC~lm AND 
S.1W'11DCED 110 t>!:A'I'lt, Str.t' WO l!AY BE ABLE TO PROW lllS OR ImR. 
lNNOCJWO WJ:D NEWLY DISC0"<7!;RED EVIDBNCE• 

WHEtmER. YOU SUPPOR.~ OR OPPOSE WD I)EA!J?l! ;:!NA!.1'!', smumr n 
ALI. AGRE!: ~~ OtJR UWS MOStr REQ'O'lli" Tlm?! Jw.tI>ENCB O'!! GlJ'tt,~ U 
SO.t:CJ> .Am> REI.ZABLE B!i!'OU ~Hl!: S'l?M?l!: CAP.ru:!:S O~ .AN EX::CWJ:ON'. 
WHEN NEWLY D:CSCOVERED EVZD.&NC:r; COMSS :FOR'fi.UD ~ nmICM.'ES A 
OZM'B RQW INMA~B IS PROBAEILY INNOC,:tw.t' / Olm. !'l!:OERAta COtJR."l'S SliOOUJ 
AND MU~ .INTERVENE ~ S~P ~ EXECtnIOH. 

:t AM Al'l?A:cJ:iED ~ 'l'SE S'Ol'JU:MS COUR~' S O.!C'ISION 'ON1'!!UO:NBS 
~s PanfCIPL!:. 'rHE cooam HELD 'l'HA'! A s~ PlUSOm:R WHO CLAI:XS· 
:m ms NEff EVIOENC:S: OF R?S :tNNOCENCE IS NO~ 1m1l'Inm> !re HAVJ!: ~ 
Cf.l\IM RSVl:E'WEl) IN A FEOEP.AL PROCE.Z~:CNQ. THE cotm.m S~'rES ll'I:tU' . 
Sll'CH' A CLAIM SHO'CLD J3E RUSW W:t~ A GCVERNOR ::CN A. PE'l':t~:CON !'OR 
llll!CU'l:'lVE CLEM.ENCY. IN O'ElllR. WORDS, IJ!HE DOoas ~ c;rm; COtmZIO'O'Sa 
AR8 CLOS20. PERSONS FACING ~CO'l'ION Wl!O Ra.VE NEW t'Q'IODCE OP 
'rl:IEIR INNOCE.N'C!? AlU FORCED 'rO RELY ON' ~ MERCY OF A SINGLJ: MAN 
oa WOMAB '1'0 SP.ARB ~IR LIVES I JOSIJ! LI.KE Tl!E·.·DUEATED ~IAiroas 
IN ANC:?Em:' ROXS. . .. · . 

~ ~'S EXSCOTION OF ~ tNNOCEm' PE!tSON IS ':HE 
OLTIM.ATB ARS?~Y D!PlUvllION FROM WRICH ONE NEVER RECOVERS. . 
JJIS~J:C!: BLA.CXMtJ1f MA.OE ~ SIMPLE BOT OBVIOUS SW~ nt ltIS 
SirRONG DISS~ ~ •THE EXE~ION O'E A PERSON.WHO CAN saolt ~ 
m: :i:s nmocmw: CODS PERlLOUSLl' CLOS!~ Std?.! MOlWER..· 

THIS GREA~ NM':CON sirom:.o REJEC: cnu JUSTICE REBNQUISIJ?'S 
COlfCLOSIOH·~~·W'lt SliOtJLD,lUmY O!t THE GMCli? OP !:LiJC~ED OFFICIALS 
ro GRANm CLEMlmC't TO ImiOCZWl' PERSONS ON P~ ROW. CONGRESS 
.MTJS'r N:.'1! QO'J:CXI.Y ~o ASSURE ~~ A PRISONER SENTSNCEtl TO ca= J:S 
ENTITLED 'rO RAISE A CLAIM O!' AC~ IlQ!iOClilNCS, BMEO Ollt NEWLY 
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DISCOV&:REt> ~XDENCE, IN A FEDERAL PETITION. ALTHOQGH I 
UNDERS~ANt> THE DESIRE FOR FINALITY·OF CRIMINAL JUDGMENTS, 

.. EX:ECO'l'!ONS WZTI:tOO': ADE:Q~E SAEEGUARt>S llJIJ UNACCEPIJ:'UL1' IN A 
CIVILIZED SOCIEfi. CONG!U:SS MOS'l' AC'r NOW !rO PREVEN!r 'mB 
:exBC.~:tON O!' SOH!:ONB WHO CA2{ :PROVE lilS INNOCENCE. 

TODAY, I PLAlf ~O INTttC>DtrCE LEGJ:SLAT.IONWHJ:C!t ALLOWS A 
I>RISONmt SEw.L'ENCED tro Dll:M!.S: TO R.US2 J:N l°El)E:AAL PROCEEDXNGS 1'm: 
CLAIM OF' ACWAL nmoc:tme:S: l!ASED ON .NtOa..Y DISCOV!;R!'.lD .EVJ:OSNCB. 
co~ss HAS ALW.1'.TS aAD wm: POWD. ~ O~ERMI?U! WRJ:Clt Tn'ES or 
CASES AR2 APPROPRI.M'g FOR !'BDEP..AL COOR~ :RKVJ:XW. 'l'lilS BILL litADS 
:t~ CLEAR ~ J'l!DDAL Jtn:IJ:CIAL REVIEW WILL BB AVAILABLE ·'l'O A 
DEA!m ~ XD:An WHO HAS NEW !VID!:NCE O!' HJ:S OR zwa· ?NN'OCl!mC:B 
'1'R.U' IS BOU SOLID AND R.ELIABLl!!. ~BILL RELIES UPON A Sfl'.ANOARD 
O:S REVIEW S'UGGES~ BY .JUS'l!I.C.F.:S BL1+.CiaroN 1 S!rEVENS AND SO'Cr.L'ER Df 
~m :DISS~. 

r.t IS IRONIC!, AND Dm!:!D ALMOS~ i:RAGIC, 1'HA'.I? ~ StJPRmm 
co~ wom:.o Am!O"Ol'lCS TH!S CALLOUS AND tJNFAIR. DSCXSION JUS!I! ONE 
DA'! A!"l'D ~ DSlml 0!' mtJRGOOO ~. JtJS1l'ICE MARSHALL WAS 
irli! MOS~ !EE?QC:tOO'S, PERSIS~Em!, AND EP?EC~IVP! CHAM!'ION OF EQtJAL 
JO'S!:ICS A?m ~ :r.AU.!WSS lWEEt !J!O SJ:'l' ON ['lm StJPzmMB 
cor.mir. HE WOO't.J) NOT FO:a AMOMEN!r ~ERA!rE ~ OTJ'rCOD or !PBB 
BRB'MB& CAS11.. . 

A DECISION mucx SOGG!iS~S 4l"B% Stn>Rm!E COOR~'S WILLINGNESS TO 
CONOONS 'l'HE EX!!Ctn'XON o:r nmoc:em.- PEOPLJ!!, 0.N'Ll' 'ONOERSCOR:s:S HOW 
l!IOC!i 'tm WILL .M:CSS 'rJWRt;OOD MARSHALL. !l'BE DECISION ALSO ts A 
R.!MINO!m. ~ WE ,ALL MUS~ won ~ EN.stmB 1'HA!L' !t'S:CS S'OP!UmE COtrR~ 
OOES NOC.C SUCCEED Di ITS EE'FOR~ ~O DIS.MANi;rLE HIS ~EGA.Cr. 
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May 4, 1993 

MARKEVAN OUVE 
Attorney at Law 

2804 Glennis Court 
Tallahassee, FL 32304 

Texas Board of Pardons and Parole 
P.O. Box 13401 
capitol Station 
Austin, TX 78711 

Dear Board Members: 

Leonel Herrera, a Texas death-sentenced inmate, is scheduled to be 
executed by the State of Texas on May 12, 1993. Through this 
letter, Mr. Herrera petitions this Board for a recommendation that 
the Governor grant a reprieve and/or a commutation of sentence for 
Mr. Herrera. 1 

In accordance with Section 143. 42 of the Texas Code, Mr.. Herrera 
shows the following: 

1.) . The name of the Applicant is. Leonel Torres Herrera. He 
is a forty-three year old Mexican American from Edinburg, Texas. 
He is indigent and currently incarcerated on death row at the Ellis 
One Unit of the Texas Department of Criminal Justice, Institutional 
Division in Huntsville, Texas; 

2. ) The Applicant's agents for . the purpose of the instant 
request are the following attorneys: Mark E_. Olive·, Robert M. 
McGlasson, and Phyllis L. crocker; 

3.) Certified copies of the indictment, judgment, verdict, 

1Mr. . Herrera is innocent of the offense for which he was 
convicted. That is the issue he brings to this Board. See 
Numbered . Paragraph 8, infra. An eyewitness to the shooting, .and ·an 
alibi witness, have taken and passed lie ·detector test~ ·which show 
the Applicant·• s innocence. The eyewitness was truthful: when ,he 
said ·that he saw his father commit the offenses, and Leonel Herrera 
was-not present. The alibi witness was truthful when she said that 
Leonel Herrera was at her home asl~ep at ~he ti~e of the offenses • 

.... This evidence was not presented to the Courts or the Governor 
previously. The lie detector tests were administered within the 
last five (5) days. 

1 



.and sentence in this case, as well as official documentation of the 
scheduled execution date, will be supplied;2 

4.) The offense for which the Applicant is scheduled to be 
executed occurred on September 29, 1981. on that date, two law 
enforcement officers were shot within several minutes of each 
other. Department of Public Safety Officer David R':1cke!:' was shot 
and killed on FM 100 between Los Fresnos and Port Isabel, Texas. 
Los Fresnos Police Officer Enrique Carrisalez was shot thereafter 
when he stopped a car for speeding just outside of Los Fresnos. 
Office Carrisalez died nine days later. 

5.) Applicant's trial began on January 13, 1982. On January 
20, 1982 the jury found him guilty of capital murder. The 
punishment phase occurred on January 21, 1982. An appeal was filed 
in the Texas court of criminal Appeals, and that court affirmed Mr. 
Herrera's conviction and sentence on October 31, 1984. Herrera v. 
State, 682 S.W.2d 313 (Tex. Crim. App. 1984). The United States 
Supreme Court denied a Petition for Writ of Certiorari o.r1 May 28, 
1985. Herrera v. Texas, 47.2 U.S. 282 (1985). Applicant filed a 
petition for writ of habeas corpus in the Texas Court of criminal 
Appeals on July 26, 1985. That Court denied relief on August 2, 
1985. Mr. Herrera filed a petition for writ of habeas corpus in 
the United States District Court for the Southern District of Texas 
on August 7, 1985. That Court ~enied relief on October 23, 1989. 
That order was affirmed by the United States Court of Appeals for 
the Fifth Circuit on June 25, 1990. Herrera v. Collins, 904 F.2d 
944 (5th Cir. 1990). The United states Supreme Court denied 
Applicant's petition for writ of certiorari on October 15, 1990. 
on December 12, 1990, Petitioner filed a petition for writ of 
habeas corpus in the Texas Court of Criminal Appeals. That Court 
ordered full briefing and heard oral argument, but denied relief in 
a majority opinion filed May 29, 1991. 

On February 16, 1992, Applicant filed a petition for writ of 
habeas corpus in the United states District Court for the Southern 
District of Texas. He showed that he had important and compelling 
evidence of his innocence, and argued that because of his innocence 
it would violate the United States Constitution to execute him. 
The federal district court judge was concerned about the contents 
of affidavits showing the possibility of the Applicant's innocence, 
and granted a stay of execution so as to entertain th~ issue of 
inpocence. The state appealeci that decision, and the· United states 

2Documentation of the judgment and the date of execution will···). 
be supplied immediately. In addition, ·undersigned counsel is. 
gathering information, including the polygraph reports mentioned in 
footnote 1, supra, to submit to the Board. It.is hoped that the 

-reports and affidavits will be submitted within two days. It is 
·certain that further supplel1lentatioh of this application will 
follow. 

2 



Court of Appeals reversed the district court judge. Collins v. 
Herrera, 754 F.2d 1029 (5th Cir. 1992). The Fifth Circuit held 
that, based upon Supreme Court precedent, innocence did not provide 
a basis for federal habeas corpus relief. 

The United States Supreme Court granted the Applicant 1 s 
petition for writ of certiorari and addressed the iss~e of whether 
the federal constitution prohibited the execution of an innocent 
person. The Court held that it did not, Herrera v. Collins, 113 
s.ct. 853 (1993), and that the remedy for Applicant was clemency. 

6. In prior proceedings, issues regarding the manner. in which· 
the Applicant was convicted were presented to the courts. Included 
in those claims for relief was a.) that the manner in which the 
Applicant was identified as the culprit was unreliable;3 b.) that 
it was improper to allow police officers to be jurors in the 
_Applicant's case, inasmuch. as he was charged with a crime against 
a police officer; and c.) that it was improper to conduct the 
Applicant's trial in a courtrooJn in whioh uniformed, armed, police 
officers were in . attendance in great number. The Applicant 
challenged his sentence of death because he was sentenced pursuant 
to an unconstitutional sentencing scheme. 

. 7.) The important issue before this Board is whether and how 
to consider an Applicant's evidence of innocence. Mr. Herrera has 
no other avenue for relief. The Supreme Court found that in all 
but the rarest hypothetical cases, there is no constitutional 
violation in executing someone who has been convicted of capital 
murder and sentenced to death but whose guilt has been thrown into 
question by evidence first disclosed after trial. The Court 
recognized that judicial proceedings will not in every instance do 
justice~ "It is an unalterable fact that our judicial system, like 
the human beings who administer it, is fa1lible." Herrera, supra,· 
113 s.ct. at 868. And in such instances, the courts may not have 
the flexibility to remedy an injustice even though it is 
recognized. 

on these occasions, clemency proceedings must provide the 
safety net. "Clemency is deeply rooted in our Anglo-American 
·tradition of law,. and is the historic remedy for preventing 
miscarriages of justice where judicial process has been 
exhausted •••• Executive clemency has provided the 'fa~l safe' in 
our criminal justice syst~m •••• 11 Herrera, supra, 113 s.ct. 866, 
868. 

8.) Clemency is needed as a fail safe in Applicant's case. 
Applicant can show that he could not have committed and that he did 
not commit the offense. He can show who did commit the offense. 

3Courts have agreed that the identifications were unreliable, 
·but not so unreliable as to violate the constitution. 

3 



,_I __ 

This is_ the only body which can, by law, hear this claim. 

9.) No court has listened to the Applicant's evidence of his 
innocence, and the Supreme Court has written, in Herrera, that it 
is this Board's responsibility to listen. Applicant has 
significant proof of his innocence which the courts would not 
consider; he also has dramatic Ilfil! evidence that was never 
presented to the courts. The evidence includes the following: 

a. Four witnesses all attest that Leonel Herrera 
did not commit the· murder of the two law 
enforcement officers in Cameron County. They 
have-taken and passed polygraph tests designed 
to test the truthfulness of their accounts. 

1. Raul Herrera, Jr., whose testimony the 
courts have refused to hear, has sworn that he 
witnessed the. shooting deaths of Texas state 
Trooper David Rucker and Los Fresnos police 
officer Enrique Carrisalez. Raul, Jr., 
stated, during his polygraph, that his father 
Raul Herrera, not Leonel Herrera, committed 
the murders for which Leonel was tried. He 
stated that he witnessed the shootings with 
his own eyes and ears. He and his father were 
in Leonel's automobile at the time that Raul, 
Sr., committed the crimes. These statements 
by Raul, Jr., were found to be truthful by the 
expert polygrapher. 

2 • and 3 • Antonio Rivera and Jessie Gomez 
have both sworn and told the polygraph 
examiner that Raul Herrera confessed to each 
of them on separate occasions, immediately 
after the offense and before the trial. Raul, 
Sr., said that he, not Leonel, killed Rucker 
and Carrisalez. The ·polygraph expert 
considered their answers to be truthful. 

4. Finally, Norma Rodriguez, Leonel Herrera's 
sister, has sworn that Leonel was at her house 
at the time of th~ shootings. Her brothe~ 
Raul, Sr. , threatened her to keep quiet and · 
told her to let Leonel take the blame. · 
Polygraph examiner Ernie Hulsey pas stated in .· 
a written report that his test results confirm' 
the ti;uthfulness of Norma's account, as we11· 
as the truthfulness of the other three 

4 



b. 

witnesses. 4 

Hector J. Villarreal, an Edinburg attorney and 
former state district judge, has also provided 
an affidavit in which he states that he 
represented Raul Herrera on an (unrelated) 
cha:::::-ge of attempted murder. During-the course 
of confidential attorney-client communication, 
Raul Herrera confessed to him that he 
committed the murders. 

In conclusiop, and in accordance with Texas law, the Applicant is 
not presenting technical questions of law. which are properly 
presented via the judicial process. Instead, he seeks a meaningful 
review of his compelling new evidence of innocence. In order to 
present such evidence in . an orderly and meaningful manner, 
Applicant requests that this Board recommend a reprieve and or 
clemency. 

As noted, the Applicant wishes to supplement this application over 
the next several days. He will submit the affidavits, the 
polygraph reports, and other matters to the Board as soon as 
possible. 

Sincerely, 

Mark E. Olive 
(904) 644-7710 

4These witnesses had not been . submitted to polygraph 
- examinations at the time Of the United States Supreme Court 

opinion. · The lie detector test information is dramatic new 
·.evidence of innocence. 

5 
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STATE OF NORTH C.i.ROLINA 
OFFICE OF THE GOVERNOR 

RALEIGH 27603-eoot 

JAMSS G. MARTIN 
GOVERNOR 

January 13, 1992 

Malcolm Ray Hunter, Jr.", Esquire 
Henderson Bill, Esquire 
Office of the Appellate Def ender 
Post Office Box 1070 
Raleigh, North Carolina 27602 

RE: Anson Avery Maynard 

Dear Messrs. Hunter and Bill: 

87135222733 P.02/08 
:\ .. ! •. -:;. '.. . 

.•·.;. ......... ~ 

.. 

-~ Enclosed please find a copy of the Connnutation Order executed 
by the Governor on January 10, 1992 conceriling the above­
referenced inmate. 

MM/sl 
Enclosure 

·. :.-;: .. 

Very truly yours, 

-~~ 
Mark Martin 
Legal Counsei to the Governor 
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JAMES G. MARTIN 
CO VERNOR 

COMMUTATiON ORDER 

RB: ANSOW AVERY MAYNARD 
f 30342-43 

87135222'733 P.03/08 
. .: .. , 

WHElU:AS, the defendant, Anson Avery Maynard, was conv3.cted of 

murder in the first deqree by unanimous verdict of the jury, duly 

returned at the 30 November 1981, Criminal Session of the Superior 

Court of Cumberland County, North Carolina, in case number 

81-CRS-35849, and the jury havinq recommended the punishment of 

death; and 

WHEREAS, judgments.were entered by the superior court on 

December 11, 1981 and thereafter, that Anson Avery Maynard be 

sentenced to death and that the Sherif_f of C~erland County, 

No:t.th Carolina, deliver him to the Warden of the State's 

Penitentiary.at Raleigh, North Carolina, where the Warden wou1d 

cause him to be put to· death as by law provided; and 

WHEREAS, 5.t ha_s been :ma.de to appear to me that .th.ti!> case is 

.·. .'· 

·.NOW~ ~FOR£; I, James ·G.- Mariln, Go~ern~r of· the State of,~:·,: 

North Carolina., by:·virtue of the power ~d ·au.thority vested . .i,n me .. -_: 

··~:1·: 
. ...~ 

~·=-

~ 
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by the Constitution of the State of North Carolina, do by these 

presents COMMUTE Anson Avery Maynard's sentence of death to a 

sentence of imprisonment for life, without benefit of parole but 

s4bject to such ether elem.en~ as may be 9ra~ted by the Governor. 

An original ~f this order shall be delivered forthwith to the 

Warden of Centrai Prison, Raleigh, North Carolina, the Secretary 

of the Department of Correction and Anson Avery Maynard. A 

certified copy of this order shall be delivered to the Clerk of 

Superior Court of Cumberland County for filinq. Copies of this 

order shal1 be delivered: to the Attorney General, the District 

Attorney £or the 12th Prosecutorial District and Counsel for Anson 

Avery Maynard. 

Anson Avery Maynard is committed to the custody of the 

Department of Correction for the reinainder of his 1ife, subject to 

the provisions herein. 

Done in the Capital City.of Raleigh, this 10th day of 

Januaryr 1992. 

~ -:: ·, .. 

<;~,f~. : .... 
. ":;~·· :· . ~-.. 

. ;.: ... 

:"'( - ~r..::-._ 
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:Jam~s G. Marrin 
Govcrnl'lr 

Relcao;c: 

Contact; 

State of North Carolina 
Office of the Governor 

Date: 

Distribution: 

GOVERNOR COMMUTES ANSON MAYNARD'S DEATH SENTENCE 
TO LIFE WITHOUT PAROLE 

P.05/08 

RALEIGH -- The following is Governor Jim Martin's statement concerning 
the commutation of Anson Avery-Maynard's death sentence to lire in 
prison without parole. 

ttA:f'ter lengthy, prayerful consideration, I have decided to commute the 
death sentence of Anson Avery Maynard to life imprisonment without 
parole. Anson Maynard was convicted of murdering Stephen Henry on 
June 13, 1981, in Fayetteville, North Carolina. After all appeals 
were exhausted, the date of January 17, 1992, was set by the courts for 
the state to carry out the death sentence, and a written appeal for 
clemency was received by me as Governor of. North Carolina on November 
22, l.991. 

"I: have heard attorneys and witnesses on both sides,· as we1l as family 
members of both Stephen Henry and Anson Maynard. I have sifted 
through a complex mixture of ambiguous evidence, some of which was not 
available for presentation to the jury which convicted Anson Maynard, 
and some·of which may not have even been admissible in a court of 
law. 

"No physical evidence ties Anson Maynard .. to the.scene of the crilile or 
to the collllllission of the crime~ The only direct witness to testify 
that Maynard pulled the trigger was Gary Bullard, an adm:,itted 
participant in.the murder who was given immunity from prosecution in. 
return·for his evidence and testimony against Maynard. -Given the 
informat,ion-available at the time, the jury accepted Bullard's version 
over -Maynard's-. 

"After extens±ve·~eview.of all of the claims and co~tercl.aims, I am 
not convinded'~that Anson· Maynard pullecL:the ·.tri99~.:ta.~1t<:stephen. 
Henry. · Nor am :r convinced that Anson Maynard is::totaily, irinocent.· 

Oovemor's Cornmunication50fficc 
Srace Capirol. Raleigh. NC 27 60 J-8001 
(919) 733-5612, Toll fu:c l.S00-662·7005 
FAX (919) 733-5166 

~··------

- more -
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"Since it is not clear to me that he was the murderer, I conclude that 
ths mos~ appropriate use of the power of cleiliency vested in ~y·offica 
is to decide that the State of North Carolina will not carry out the 
execution of Anson Maynard. Because it is not clear on the basis of 
all I have read and heard that Anson Maynard was not the murderer, I 
conclude that he should remain in prison for the rest of his life. 

"The record is clear that the courts have done their duty under the 
powers and procedures of the courts. Law enforcement has done its 
duty to use the evidence available to support a conviction. The post­
conviction defense counsel has worked hard to find every shred of 
evidence to support the petition for clemency. The Attorney Genera1's 
off ice has worked hard to uncover any information or response 
supportinq the original verdict and sentence. I have done the best I 
can to reach an understan~in9 of wnat truth can be found in all this. 

''I want it clearly understood. that my actions do not indicate any 
tolerance on my,part, or of the State of North Carolina, of murder in 
this state, especially the murder of a person who has indicated a 
willingness to assist the state through testimony against another 
person. The willin9ness of citizens to offer testimony is essential to 
the prosecution of the guilty and it is a function of government to 
protect witnesses from harm. Whe~e the evidence is clear, we should 
not hesitate in carrying forth swift, sure justice, including 
execution. 

":I appreciate the efforts of the jury to arrive at the truth. There 
was much contlictinq evidence presented to them in 1~81 and we al.l 
respect the decision they reached at that time based upon what they saw 
and heard. rt is only with the benefit of additional time, and with 
informa~ion that they may not have had available, that my decision 
modifies their sentence • 

.. There is reasonable doUbt in my mind as·· to whether the degree of 
involvement of Anson Avery Maynard in the murder of Stephen Henry is 
sufficiently clear to justify the death penalty. For that reason, l . 
have commuted Anson Maynard's death sentence to life in prison without 
paro1e. . It is for oases like this that the power Of. clemency is gi Ven 
to the governor. 

.. .. 
·. ~- . 

. ··:.· 

. . ·; ·: t~ 

· .. :: . 
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.. 

Xcu:·.bo~i: ttu:i~elJ. sa.ssei:t was brought: to trial in the Ci:r~~it 
court for the ccunty of Hen;;-ic:o, ccintaonw~alth of Virqinie.. i:t 
AUCJUst of 19SO for tha capital ~urder and robbary of Al):)e~ Lae 
Burwell, Ji:, On .A.uqust 22, 1980, Xerborf: RUstuill Ba.$aett:. was 
convicted, inter alia, ·.cf one count ot capital lD.urder in t.."le 
COlnliliSSion Of a robbery and for this eri~e · the jury fiX~d his 
punishlllent at 'death. · On N'ovembe.r ..2'<ff'f 1:980.; J'.ld9a Robert M. 
Wallaea accepted the jury's judc;nient and entered an order 
se.ntQ.n.Oi.."'l.q Ket-bert Russel.1 Ba.ssett to death. l!e-rbert Russa11 
B&ssett has now pet.i t!cned ma to co:a.mute his se.."2te.nca of death. 

Xn· accordanee with. the powel:'S granted to ~G as Goverrtcr oe 
· Vi::9'~n1a unde2:' .Artie1• V, section 13 o'f the Constituticn of 
Virginia, I, L&Wrence !)ou<d'la.s Wilder, do ha:r~.by reach the. !ollowing­
conelusions and g~&nt the following co:rronutation of sentence:. 

It is axiol'.t\Atic tha.t the ultiluate sentence of death ~ust·be 
applied sol.sly to those who have been d~:mc:instrated beyond a 
reasonable doubt ~o have .. 9_pl'Zll'Qi~ted the et:ime fot: which they aZ'ca 
charq~d. The eest to be applied is not·whether one believes that 
the aeeusQd comraitted. the crime in question, but wh.et:h~t' ona bolds 
that belief with.out the pt'e$enc~ of any reasonable dotlbt. At"te: 
a ~horo~qh rQView of tbe evidence, including cvid&nC$ present~~ to 
m• by counsel for Herbert ttus.sell. sa.ss.et'ir wh.ieh was r&Clt be!ora the 
jury when they re.nd•l:ed the.i:r ve:-d.ict, wh.iie well l:'eason4ad e.."ld 
eonscien~ious ~inds may differ, X cant\ot in qood eonscien~e arase 
the pre.sen¢e of a. reasor.a):)le. doubt and fail to employ the powers 
vest~d in ~e as Gov~rno~ to intervane • 

. -
~ow ~~fO~~, in li9ht of the tore;oing I do hereby ~rant. 

Rerb•r~ ~us~el1 »ass•tt a cola?nutaticn o~ the ~entence·cf daath to 
· li,fe 111\prisorJnent vitho~t·.~rbl•·. . - . . . ... : :· . . 

;!'l tak!nc, t."'lis t\cti~~i:. it is not 14y inta~e1on to convey ·an· 
impra~~ian that an arqUin~nt cannou be made that the~e. is 

. siqni.fj"eant evidence ta ,::UiJp<>rt the Vel:'d.ict. that was !mposed ·U.poll 
~-··----------·-··-·-·--- .xer~e:t :aus-.ell »asise~t:. A-ecordingly,: ~o on~ ean fault: t'.hosa who 

have ~~ach~d a conclusion ::iffer_ent than· ;:::d.ne. Thi$ includes .. 7=.Jlose 
Wha. naVG peosecuteQ this ~ase wit.~ viqor, and I eommend the~ for ... 

: ~-- . 
.... . : ... · 
-~ ·.\ ij::.->= .· ;,-i · ..... ··.-;:.---·· ':, 

. 
-· - . . ·~- : 

~-a 
·..:· :. 

.. 
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-·------· .. --·- '·--

thQi.r conscientioui;;, steadfast ~nd dedicated loyalty to the.i~ 
obligation to ~phold the law of this·Colnmo~We81th. 

Given under ~Y hand and t.ha Lesse~ Saal ox the Commonwealth 
at Richnl¢nd, this 23rd day of Jan~ary in tha yea: ot our Lord one 
thousan4 nine hu~dred and n!nety•one and in the 216th yaar of the Co2:!lmon~ealt.h of Virgi~ia. 

·- . . -... 
. ~·-:. . . 

--.-

--~' :. 

lDTA... P.00 
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. ~··t. ~:'. ·. . ~ 
(!hi.~.- is a c;.dpy dt th'e 
~~,~r'*-F~~f.~ ~po.:uglas wilder 

i· . 

Cr:der of Com.~utation ent~reg by Governor 
on behalf ot Herbe~ Russell Bassette] 

.. 
: .... . ; H;.. _;J~~;. 'l'O· ALL tmOM THESE PRES'.eln'S S~LL <:Olilt 
. .• : j:~ :.].tJ=; :~ :· ::~ . ·: 

. .. 

J: f?. . 
·!-" /·. . . :., 

l· =L-~ .. ;r- ·.:t:! . :~ ·. 
t:f ~~'.1!~-~~.oi~: ~,Rµssell Ba..,.,otto, also known as' ... _Rel:'.~e~t. R~s"seli 

~~c;~:~-~~~<~.'-~,w~'{i. :RrQuqht to t:t"ial ~n ~he Circuit court tor_ the -Co_unty 
o..~ H.~p-~ii;.:or.~ conunonwealth of Virginia, in August of 1980 for the 
c.Api~~l mut,~~r and robbery of Albert Lee Burwell, Jr. on Auqus~ 
2_.~, 11~?~. l!~~part R.~ssell B~ssetto was convicted, int~r alia,_, ~t 
OJl.~ CFµn~·Qt ~apital murder in the comuission of a robbery an~ for 
~~l.~J~};,;_~~ :i.tl~ jury f.ixed his punishment at death. On Nc?'.v~ml?e~ 19; 

·\ 1_?1Sp ,~:ir .~.~d~-~! RQ.bert M. Wallace accepted the ju;y! s jUQ?ent. and 
, ep.~e-~~c;i '· ~li£! ... i:>5d~t" sentancin9 ··x•rbort Ruasell a~~sett4· to death. 
H_~;r:b~F.t· ~u~sf!ll Sas~otte has now petitioned me to commute his 
s~ntence ·of qeath. • 

~:~ • JI:. •• • 

· j. ~~n a,cc;:O~~ance with the powers qz-anted to me as Governor of 
v .. ~fgtnl~: uf.l_d~r Article v, Section 12 of the const~tut.i9!) 0£ 

. !: v-:lrfg;~;~, · :&~ ~awrenca Douglas wildor, do here~y rea.ch the fol1~·win9 
<\9iP~~~fi~n~~a~d gr~nt the followin9 commutat~Qn a£ sentenc~: : 

i:f J.i$; ~:5 ,Jl~iom~tic that the ultimate sentence of de~th piust. be 
a.j;>J>l~d:·~o}i~~.Y to those who have been demon~t;rated~ beyond 4 
~~~~~~ft.b+.e%~o~bt to have committed. the crime fo~·whi~~ they are 
c~~~<I~ff~~ ~be~test to be app~ied is not whether one beli~v~s that 
t~~ ~~F~S.ed\~qmmitted the crime in question, but whethar ono holds 
tha~!pelief wi~hout the presence of any reasonable doubt. After 
a ~th~t:ough ~eview of the evidence, inoluctin9 evidence presented 1:9 

· .. 1!i~:bf..f:,90.\.\J1S~l '.for Htar.b•U:t Russell. Bassette ~hich was not b~f~t:~ th~ 
JH-rfY t,~\.:~~-9-. ~Jl'Y .r~ndf-red ~heir verdict, while ~ell r~~~~n~d: -~nd 
c<?,b~q!~P~;l.o_p.s :ml,nds may <b.:ffer, I cannot in goo4 _9onsci~fige e.rase 
t.~~- P.~{!~-~ncr,r ·of· a reas.onable doubt and fail to ~mploy :tbe powe~s 
v~st~~-· in· ~~ ;;ts Governor to intervene. · · _ .. 

·· : • ... ·N,gW. !l?REQFOU, in light of the foreqoin9 I do hereby grant 
. H_i;-b{l\~}~~u{~-~~~ ... :n,.~s.!!tta a colnltlUtation of the sa~r~nca qt# ~~ath t9 
l.!.rf~ .;;!~~Pr,,l~~'!n~E(.f)t~~!~h.~u~ pa.J;:ole. ~?· • • • . 

. ,... •. !· • • 

·: in takinq this action, it is not my intention ·to convey·ftn 
impression that 4n argument cannot be made that there is· 
siqnificant evidence to support· the verdict that vas imposed upon 
.tte·rl:>e;".t Rumr•ll Bassette. Accordiilqly, no one can fault those who 
Fi;)~~:;~~~;~e~-~-i:.~onol~~ion different than mine.:. ~~l~ ~nctu~e!i ~~o~fi . 
· 1 :'. ~~.,~: ·· t ~ 'l · ~ · , ?t-r;· ··· - :: 



. \ 
\ 

who have prQs.ecuted ·this case with vigor, and I commend them for 
t~1l~ir.:: c"c~~ssientious, steadfast and dedicated loyalty to their 
o,~.).i~-~-~.f.?il _.to uphold the law of" this Commonvealth. 

Given:under my hand and the Lesser seal of the cpnunonwealth 
at R~clnnond, this 23rd day of January in the year of our Lo~d one 
t_hou$,~1.'td .n{ne hundred and ninety-two and in the 216th year ot! the 
Cc:iIPlri.9:~~wealth of Virginia. 

Governor ot Virqlnia 

' 

By tile Gove.r;nor: 
• 

r 

~ s~s::re~~tt o~t ~he Commonwealth .. 

: : 

·, 
.. 

.. 
~·: ~. 
§ ·;; 
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since the. date .of. the verdict and centencing by the· court, 
Joseph M. Gfarratano, Jr;. 1 has been irivolved in numerous appeal&, 
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•' 

both W:,ithin the courts of the :commonwealth a~d the Unite~ State$. 
No court before which an appeal has been presented has granted the 
relief aoa•ph x. Giarratano, ar., sought. 

On January 22, 1991 1 upon the Co:m:monwealth •s sotion, trbca. 
aonora.ble ~homaa a. •cMa:~ra, Judge cf the circuit court of the 
City of Norfolk, ordered that Jo••ph •· O!arrat.uo, :t~., be 
t!!>eecuted on February 22, 1991, and that the sentence l:>e carried out 
•at such tillle of t.he day as t:he Director of the Departlllent of' • 
Correcttons shall fix.~ · 

Joseph x. Giarratano, ar., through counsel, has petitioned 11>.y 
Office with.the reque~t .that I invoke the ele=ency povers granted· 
to ~e under Article V, Section 12 of the Co~stitution of Virgini• 
and that he be qranted clemency to the extent that % commute his 
death sentence conditioned en the right 0£ the commonwe.alth to 
i;etry him. 

X have thoroughly . reviewed the evid~nce in the c:e.se,. the 
briefs of eounsel for the Attorney ceneral·and defense counsel. 
Xt is also a matter of common knowledge that X have been •ubjected 
to ~iqnificant pleas from across the United states and other parts 
of the world to qrant the request of ao••J?h x. oiarratuo~ trr. 
While they have J:>een sincere in their expressions of concezn on 
behalf ~f tToa•ph •· Clia%ratano, Jr., the overwhelming •ajority 
~cknowled9e 1:.hat they do not enjoy • vrasp of the specific £acts 
i~ the case. :£ on the other hand do, as X Jnust. Accordingly, 
while l: appreciate these· expressions of cpinion, % JQust be ever 
ZDindful that the powers granted to the Governor by the Constitution 
cannot be implemented based upon popular appeal, :nor can such 
decision be implezented in a icanner that sacrificially abridges the 
·law. ~o the contrary, it nust eiunate from a·· thorough reviev of 
each case, be· based upon the evidence pre1:entec:1 and J:"ei=t its 
euthority upon established principles of law. Moreover, a governor 
11'1Ust remain cognizant of the precept that the powers g:ranted must. 
b.e carefully husbanded 1n ord$r to assure that they not l'l~et Vith · 
ebuse. . . . . 

. . . . . . • 
. J 
I 

i 

' I 

I . 
f ;:. 
I 

t· 

'-'he fra~ars of. the .constitution of Virginia and· the. citizens~;,:,,·-;. ':·· .. /·,,· .. ·.C-:::ii ;_· ' 
vho approved .its ·p~ssage·· rnto .1aw have been deliber~t~ .:oitf}::·':': .. : :·:.···:·:,_,:>::::•: ~ 
e~tablishing th.~·. breadth· c~ :·the Governor..•·s '· cleiiiency pov~~s,~ !( :~A~IW.~;~'/!f ,~i.:.·.;.;·j~it1~4: f 
r.elief th•t ·Jo••Pb x. aia.rratuo1·:·J~. ~· 5eeks. from -the Governor;~!:s·wy,,,;~·~.,·.".:·>)'.'.l~~· .. , ~ 
\lnprecedented. ·'l'here··has been no·evidence ·fort.hco211in9 from·couni:el.~1:/ ·. ,. .···,;-.:,:;-;;>Ii·_ • 
fer Joseph x·. Ciarratano, :rr. , ... nor am I aware ·Of any instance· 4:n~·;, ·: · . . ~j 
vhich any ·Governor in the United States or: any Unite·d St~tes!.\ . .· :~ 

. President ha:s. ever extended his clemency po~ers in a manner' that.·~, .. ·'· I ~ .. 
has either granted or allowed a nev trial for any person .convicted f ~:· . i ·. 
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In reaching my decision en the issue cf clemency, I •ust 
consider the necessity· to recognize the •an9tity nonnally extenc!ed 
to each b~anch of c;over.runant and the inherent obligation to 
maintain the dignity accorded to the •eparation c~ powers. ~he 
extraordinary powers granted to.•e by the Constitution of Virginia 
do not in 'll.Y opinion allow me ~o reach into the jurisdict.icn of the 

·Judicial Branch of Virginia 9overnment and Jllandate a iiew trial. 
~he propriety of a new- trial has · been re.viewed &t\d deter.mined 
adversely to .;toaepb JC •. oiarrat&J1o, ~r., ~y the courts of this 
~Ollllllonwealth and the Vnited States: and, while the cle.iziency powers 
granted to me are broad, they Jau&t be utilized in the aanner 
established by preceden~ existing in the-United States and in the 
Coltlllonwealth since ti=e ilomemorial, vlth full appreciation ~or the 
deDands to exercise ~fettered judgment. 

Mow ~Jt1;1'0RZ, in·light of .the foregoing% have determine~ 
that, while well reasoned and conscientious minds may di~fer, the 
ul'ti111ate decision aust be aaine; accordingly, based upon. the 
dictates of the circumst.a.nees cf ·this case and . the evidence 
presente~ by the Attorney General and defense counsel, I do hereby 
grant Joaepb K. aia.rra.t:&llo1 :tr., the following CONDX'-'lOn.L Jt.lUU)OH: 

(1) J: eeknowlecJge that statutory language exists to the effect 
that those persons sentenced to death are not eligible ror parole. 
Notwithstanding this fact.or, % do l'lOt view such language as a 
constraint· to the powers qranted to me by the constitution under 
Article v, Section 12 •. l have concluded that the powers granted . 
to 111e lliupercecle any direct or hplied attempt to restrict cuch 
powa.rs . through a statutory enaetl'tlent. Accordingly, I hereby 

·commute the sentence of·deat.h f'or the ~l!Spital murder eonviction t.o 
life iinprisoflJJ)ent end qrant .7o••ph 11. Giarratano, Jr., parole 
eligibility with the opportunity· :for parole to be deter.mined .by the 
Virqinia Parole Board in the saJie J1anner as if• originally, he bad·­
been sentenced to life imprisonment. under pl'esent law; provided, · 
however, t.hat in no instance shall he be elig.ible for parole until. . t: 

:~d h•:2 ~e::d f~::::· ~nd2::n:::ei::u::9 e:~~e::. ::er::rv:::~~;j ••· ·.·· .. ·.•; .j~f 
f'irst· deqree murder are to re1:11a1n·uncha.nged; and ... ,, .. ·. · · .. -.. ~.f:··:·~:· .... , ·. · ·. 1i< 

. . ·- .. :·i·~;·:-v:: : t.: 

· (3) The capital punishxnent couutation is conditioned uport~-·>·:·: .' } 
.:Tcseph X. Giarratano, :tr., Jriai~taining 90~ conauct and ·ooopel'.'nti~c;J(~·.,: 

. with Virginia Depart)llent of cox-reetions offici'als: accordin9ly:;·"~~-:· .. ·. 
at any tb:ie durin9 hi& ianprisorunent be shall be quil ty cf a felony, f · 

( 
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includinq the ettempt· to eseap~, this eo:mlntitation s:hall be rel'iderad 
null and void and revised to the extent that he shall. thereafter 

.. · cerve A life sentence without parole, unless such Jlli&conduct en his 
part leads to a sentence from a court that dictates a aore 
stringent centence; and · 

(4) I do hereby further implement my clemency po~ers t.o: the 
extent ~at nothing contained herein is to be dee~ed to preclude 
the Attorney General, in her sole discretion and at her option, 
from taking whatever steps are riece~sary t.o attempt to sec::ure 
.a'caepb M. Ciarra.tano, Jr., a new t.rial and to initiate and 
prosecute that trial vith her •taff or through the use of others, 
ror those reasons havi~g been ~ade known to the Attorney General 
in a petition to her by aoa•ph x. Qi&%r&t&.ho~ 3r., requesting a 
retrial. The petition from Joaeph x. cU.arratuo, Jt., bowever, 
=ust provide ~or the waiver of any right he ~ay have to double 
jeopardy, for his continued incarceration until the .1udic1al Branch 
has rendered i. ts final verdict and entered an order to the contrary 
and any ~urtber conditions which 'the Attorney General or the 
Judicial Branch may deelll appropriate.. l extend my cluency powers 
to th~ Attorney General to invoke t.he option sat forth ll.bove ~ith 
the full acknowledgement that ~he is not bound to agree to a new 
trial nor may the Judicial Branch be bound to accede to the requect 
for a retrial. Moreover, I accept the ~aet that, in the event the 
Attorney General should choose to attempt·to secure a retrial and 
the .rudicia1 Sranch should agree to such a x-etrial, that such 
retrial results could conclude with an outcoJDe that is either more 
er less stringent than this clemency order, .including t:he potenti.al 
of an outco~e in which the sentence of death could be ordered. 
Accordingly, in the event of such a retrial, t.be verdict ~hat 
results and the sentence·that is imposed in the event of a finding 
of guilty shall supercede this ~rant ~f e~ecutive clemency. 

C 5) :in the event that any part of this cleJDency 9rant is 
deemed by a court cf competent ~urisdie:tion to be ineffective, void . 
er contrary to law or my intent, Joseph ac. Giarrat&J)o, trr., is riot· 

·tC> be released from prison, but instead, hi,; sentence will be · .:J 
com.muted to life 1.mprii:orunent vitbout parole, unless I am serving . · ... ¥~ 
es Governor of Virq inia at the tiiz,e of such judicial decision· and _. ... __ :. · ·. : · ,:.:. ! 1· 

I choo~e t.o. imple:rnent ~ di;f~rent pardon result. · . . ... ~-:·-.,.:~='. ... - :"~~·'_:·/.~( l ~; 
(G) Before this concbtional ·clemency grant will becoJDe' .. _ .. :~ ....... ~···:.::.;\ ~;~ 

. effective; ,,-osepb. M. Giarratano, i/r., must acc;:ept !ts terms on· or ·· !·" 
before 5:00 P.M. on February 20., 1991, by signing thi& document at· -::: 
the place designated for his si9nature •. If h~ rejects this. grant;· 
:either in 1ithole or in part,. the . ent.:lre sra:nt. is revoked and,· 
thereby, vill be null and void and the sentence or the circuit 
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Court of' the City of Norfolk will be carried out. 

Given under my hand and the.Lesser seal of tbe Cownonwealth 
at Richmond, this 19th day of ~ebrua.ry in the year of our Lord one 

. thousand nine hundred and ninety-one and the 2 l5th year of the 
Co1t1n1onweal th of Virgin;ia. · · 

.· 

By the Governor: 

the Commonwealth 

.. 
.• 

ACOIPTANOB OP ~KB CO.NJ>?TIONAL '·PARDON 

·7 ,. Joseph .H. . Giarratano, fir_. 1. herel>:y acg~pt:,·._ :the above . 
CONDI'l!-IONAL P N with· the conditions··therein set·~;·.forth. · .. . . . . . . . . .. 

, 1991 

:.; .. 
;,, 

~-~ 
·j 

,.;;: .,~ 
:·:/. ~ 

14• 
:f.· 
~ .. ~:; 
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state of Virginia 
City of Richmond, to-wit: 

Subscribed and sworn to before me this ';20 ~day .. of February 
1991, by Joseph H. Giarratano, Jr. . 

.!Mtd.~~ 
Notary Public " 

·My coJDlQission expires the Jt_ day of 7,/~, If 11 ~ 

lDTFL P.07 
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