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Joseph M. Giarratano, a prisoner committed to the custody of
the Director of the Virginia Department of Corrections, hereby
petitions His Excellency, Lawrence Douglas Wilder, Governor of the
Commonwealth of Virginia, to exercise his constitutional powers of
clemency, to amend the conditions of pardon previously granted to
him, by providing that he be pardoned for the murder of Barbara and
Michelle Kline and the rape of Michelle Kline upon the following
conditions: (1) Mr. Giarratano waive his constitutional right to
not be prosecuted twice for the same offense (i;é. his double
jeopardy rights) as to each of these crimes, and (2) he agree to
his being maintained in the custody of the Director for a period of
one year, unless criminal charges as to these offenses be sooner
instituted by the Commonwealth, or the Commonwealth specifically
waives its right to retry him for these offenses.

PROCEDURAL HISTORY

Joseph Giarratano was convicted and sentenced to death, in the
Circuit Court for the City of Norfolk, for the murder of Michelle
Kline in February, 1979, and‘tb terms of life imprisonment for the
rape of Michelle and the murder of her mother, Barbara Kline.
Although not pleading guilty, he did not contest the evidence
against him, presenting instead a defense of insanity that had no
support in the evidence. Joe's conviction was based largely on a
series of confessions which, in his previous clemency petition, he
demonstrated conclusively were the product of suggestion by law

rehfdrcement authorities, to which he was particularly susceptible



given his years of physical, mental and substance abuse. His trial
counsel made no effort to investigate the question of his client's
guilt.

Although Mr. Giarratano attempted to litigate the questions of
competency in his post-conviction proceedings, he was unsuccessful
in even obtaining an evidentiary hearing as to such matters. After
exhausting his judicial remedies, Mr. Giarratano petitioned for
clemency. In that document, he proposed that the Governor grant
him a full pardon, conditioned upon his waiver of his double
jeopardy rights. In this manner, Giarratano proposed the
Commonwealth could retry him or, if it so chose, free him.
Giarratano demonstrated that this proposal was practical and legal,
a position endorsed by Professor Lawrence Tribe of the Harvard
University School of Law.

In response to this clemency request, the Governor commuted
Giarratano's death sentence to life imprisonment. However, he also
delegated his authority to the Attorney General to, upon petition
by Giarratano and in her sole discretion, join with Giarratano in
a petition to the courts seeking a new trial. Before the day was
out, however, the Attorney General rejected the possibility of such
a petition. She did so despite the fact that she had yet to be
petitioned by Giarratano and did not even know what evidence had
been presented to the Governor to justify his decision. The result

having been predetermined, Giarratano did not submit such a

petition to the Attorney General.



THE PRESENT REQUEST

Since the commutation of his sentence, the Giarratano defense
team has continued its extensive investigation into his case. As
the enclosed report indicates, that investigation has ultimately
been frustrated by the disappearance of witnesses and the absolute
refusal of law enforcement and prosecutorial authorities to providé
him with information. As a result, although he has been able to
develop additional information, he has not been able to ultimately
solve the puzzle of the Klines' death.

Having been summarily denied the opportunity to demonstrate to
the Attorney General or the courts his entitlement to a new‘trial,
Mr. Giarratano now returns to the Governor seeking a remedy for his
dilemma. As previously, Mr. Giarratano has no interest in
thwarting the Commonwealth's ability to reprosecute him if it so
chooses. He is prepared to stipulate to chains of custody and to
the existence of evidence which may now have disappeared. Indeed,
following the commutation of his sentence, Mr. Giarratano
unsuccessfully sought a court order to preserve the evidence in the
Commonwealth's posseésion, which effort was opposed by the
Commonwealth. Nevertheless, he remains willing to stipulate to
documented evidence which may not have been preserved.

Mr. Giarratano's original proposal for a conditional pardon
remains viable. As he demonstrated in his original petition, the
Governor of Oregon has employed a similar device in a non-capital

case. Despite the attempts by the Attorney General to miscast this

request as one for -an order for a new trial, which plainly is



beyond the Governor's power, Mr. Giarratano's request in fact
involves nothing more than a classic exercise of the Governor's
unfettered power to issue pardons and to condition such pardons as
he sees fit.

Giarratano demonstrated at the time that his waiver of his
double jeopardy rights would be enforceable. Nofwithstanding the
contrary suggestion of the Attorney General, it is plain from the
material previously submitted to the Governor that Mr. Giarratano
is free to waive that right. Furthermore, if Mr. Giarratano did
protest the enforceability of his waiver, the condition of the
pardon would fail and the amendment he now seeks would be a
nullity. Thus, there is simply no possibility that the parties'
intent to permit a new trial to go forward could be thwarted by Mr.
Giarratano.

Absent intervention by the Governor, there is no prospect that
Mr. Giarratano will ever be able to have the retrial he seeks, nor
will the public have the opportunity to have the case determined,
for the first time, on the merits in a court of law. Furthermore,
it is likely that Mr.ZGiarrafano Will spend most if not all of his
life in prison, since, given the nature of the offenses of which he
has been convicted, parole is unlikely, despite his record of
accomplishment sincé his pardon, as detailed in the materials
attached to this petition. If, indeed, the conditional pardon
sought by Mr. Giarratano is forthcoming, the citizens of the
Commonwealth will, for the first time, be able to see the evidence

which the Commonwealth has been unwilling to reveal. -



The Governor's original intent was to facilitate a new trial.
Thét intent was thwarted unceremoniously by an Attorney General who
was absolutely committed to the proposition that Mr. Giarratano was
guilty and unwilling to even consider the possibility that a
mistake had been made. There remains this final opportunity to

correct the wrong and to provide for a just result, regardless of

the ultimate outcome.

On behalf of Joseph Giarratano, therefore, we ask that the
original pardon granted to him be amended as described above.
Reséectfully submitted,
Kevin R. Appel, Esq.
Mike Farrell

Marie Deans
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Joseph Giarratane asks that the Governor exercise his clemency
power to facilitate the relief which the judicial system should
have afforded him: a new trial. The Governor has the power to
pardon Mr. Giarratano fully for the crime for which he was
convicted. Mr. Giarrataﬁo does not seek a full pardon. Rather,
he seeks a limited or conditional éardon: relief from his judgment
of conviction which explicitly preserves the right of the
Commonwealth to retry him on the same charges within a reasonable
periéd of time. .

| Mr. Giarratano asks for a limited pardon, because it is the
appropriate remedy for the wrongs in his case.

The judicial systemihas failed to achieve its most funaamentql
goal in the case of Mr. Giarratano. It has allowed him to bé;
convicted and sentenced to death, and has cleared the wa§ for his
execution, despite the emergence of substantial doubt about his
guilt. Some of the evidence giving rise tec this doubt was
available at the time of trial but could not be appreciated. Some
of it was not available at the time of trial. Over the course of
post-trial judicial proceedings, however, all of the avéilable :
evidehcé hés ’em'enrged' an;i"al'l of the previous .barriers -t'é' 1ts
consideration have disappeared. Nevertheless, the judicial system
has failed to provide the new trial that justice demands when we
can no longer be confident that a condemned person is guilty.f

The purpose of this petition is to review the evidence against

Mr. Gilarratano, to show how it raises rather than resolves
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systam and how they have allowed Mr. Giarratano to reach the brink
of execution despite the emergence of substantial doubt about his
guilt, and to assure the Governor that his clemency powers are

broad ernocugh and flexible enough to provide the relief which Mr.
Giarratano seeks. ‘

This process must begin, however, with an understanding of the
life of Joe Giarratano -- what he faced as he grew up, how it
shaped him, the kind of person he was at the time t;he crime
occufred, the person he has become since then. We must begin . here,
because the doubt abqﬁt. Mr. Giarratano's guilt rests in some
important measure upon who he is.

At trial, Mr. Giarratano was the Commonwealth's chief witness
against himself; even more, he was the real prosecutor. Within
thirty-six hours of the murders of Barbara and Michelle Kline,
before Mr. Giarratano was a suspect, he sought out>a police officer
and confessed to killing the Klines. Prior to this moment, no one,
had pointed a finger at h.m, no ocne had sought his arrest for the

murders of the Klines, no one had confronted him in a police"

~interrogation room. His own profound sense of guilt propelled him B

to find a police'offiée; aﬁd to confess. 'He did éonfesé, oVér“ahd
over again, but he also did more. He refused to ¢eﬁend himself.
In his mind, he was guilty and deserved to die. He tried to take
his own 1life seQér;l " times :before ﬁrial. Failing that, 'he
orchestrated his defense to assure Lis death. He refused to plead

guilty in exchange for a life sentence. Afraid that even an
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assured ais conviction by opting for a bench trial and asserting
5 'gefense that'‘had nofactual suppert.  Upon convicticn, he asked
that the judge sentence him to death. |

So compelling was Mr. Giarratano's prosecution of himself that
no one involved in his case at trial -- police officers, defense
counsel, prosecutor, Central State Hospital staff, defense
psychiatrist, or judge -- entertained the possibility that he miéhp
not be guilty. No one stepped back and asked, "Could his
confessions be unreliable? Could they be the product of his
imagination rather than his recollection? Could his profound sense
- of guilt be driven by a deluded process that méde him think he had
committed two murders:when he had not, rather tban“a realizatiop
that what he knew he did was horrible?" .

The guestions were finally asked but not until several years'
after Mr. Giarratano's trial. The reason they were finally asked
was Mr. Giarratano ﬂimself. He did not ask them. He caused others
tc ask them because 6f wheo he was and who he had become over the
course of a numbef of yéars on Virginia's death row. Accordingiy,

we begin with Mr. Giarratano. =~ _ S . .

PART ONE:

The Life of Joseph Giarratano -- A Story
of Torment, Frailty, Survival, and Dignity

Joe Giarratano's childhood was a nightmare come true. The
very hands that should have held him in a safe, nurturing embrace
instead kept him at a distance, battered him, ridiculed him, and

3



Joe's was a- CllliLiibs Wh Smte—e—— s50a ’
by his mother @nd her friends, and sexual abuse by*his stepfeﬁhef.
His "home" was infested with drugs and alcchol and served’ as a
haven and party house for drug-dealers invelvee }n the Wa#d/Von ,-
Eberstein)Lehder drug ring. At best he was ignored,; at woést heAj':
was +~ortured there. | i » ‘

As United States District Judge Robert Doumar summarized iﬁ
his order of June 25, 1986: "When he [Joe] was three or foﬁr years
o0ld, she [Carol Parise] would leave him alone fer.days at a time
in tﬁeir New York apartment. Drug dealers and other felons were
frequent visitors in their home and a frequent 'source of
‘amusement' for his mother and her ‘'friends' was to beat Giarratano.'
with broom handles, baseball bats and other weapons. His life wasA"
threatened by both his mother and her visitors. He was burned..w
He was shocked with a cattle prod. He was handcuffed'to a.fenqe'
at night...."™ Appendix, hereafter "App., at 14-15."

Carol Parise blamed Joe for eyerything that:was wrong, frqm
there not being encugh money to his not tekiﬁg' on. thei fﬁil;.

resoon51b111ty of being the "man® of the house when he was 15 and

~.--' ,_:.. Y
N TR

his stepfather dled.' App. 46-47.

R [}
3

Joe was a chubby little boy and has remalned overwelght all

his life. As far back as Joe can remember, his mother s "pet“ name ﬁifﬁ?

"'.' ‘l

BN

k In the three-volume Appendix to the petitlon, Mr.~:

Giarratano has included all the documents from the record in his. - -
case which bear upon his request for a condltlonal pardon. } ;;.-{:'5

tr

4
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and constantly told him he couldn't do anything right.

The sexual abuse Joe suffered began as "fondling" when he was
eight or nine years old, and graduated to full-blown rape which was
repeated again and again until his stepfather died. App. 688-89.

At an early age, Joe began trying to escape the horror and
shame of the abuse to which he was subjected by running away from
home. App. 619. Social Service authorities recognized, at least
as early as 1973, that his home environment was unhealthy and some
atteﬁpts were made to find an alternative home; but Joe always was
returned to his mother's guardianship. See App. 49, 51.

When running away failed to provide the escape he so
desperately needed, and when authorities consistently returned him -
to a life of physical, psychélééiqal and sexual abuse, Joé, at
eleven yearé old, turned to drugs; the escape that‘was most readiiy
available in his home. If he,.as a child, could not escape the
abuse, drugs, at least, could dull the pain. By his early teen
years Joe Giarratano had become severely addicted to‘drugs and
alcohol. App. 57-69 (Affidavits of D. Hogan, F. MitChell,'L.T}
Hogan, William Odom, Glenn Rogero); App. 72, 75-77 (Florida Ptisén'
Récdrd).' | | . S - R SR

Even this cursory look at the horror of Joe's childhood, of
his attempts to escape and of his retreat to drugs at such aﬂ eariy
.age stands as a poignant .céuhtefpdint to Jﬁdge MCNamaré's.“
legalistic observation in sentencing Jce to death, that "[S]y

becoming a habituate of drugs and alcohol one does not cloak

.5
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Tudge MeNamara disceunted the n tigating . significance of Joé's
addictions and drug and alcchol use. The courts have referred to
Jece's substance aﬁuse as "voluntary". |

| Yet,'under the circumstances of this child's life, especially
given his thwarted attempts to escape by running away, no dne can
fairly say that he turned to drugs and alcohol volunﬁarily, chose
to become addicted, or chose to expand and prolong his substance
abuse. Rather, he was driven to drugs and alcohol in the same way
a terminally iil person in acute, persistent, physical and
emotiocnal pain would be.

At the age of 14, Joe was charged with possession of
marijuana. Just two months later, he was caught again witb
marijuana. Less than a month later he was caught,sniffing'paiht.
thinner. Two months later, his probation was revoked for‘school
truancy and he was committed for a few months ﬁo Dozier School,
Division of Youth Services. See App. 799-800. Unfortunately, he’

was returned to his mother's hone.

In 1973, when’ Joe was 15, his stepfather died, remov1ng one . N

abuser from hls llfe. However, experts have found that carrylnga"

the secret of the acts can be more damaging in some respects than

the acts themselves. See M. Hunter, Abused Bovys: The Neglected

)

Victims of Sexual Abuse, Chéptér 4.

Shortly after Joe's stepfather died, Joe made a very serious

suicide attempt by overdosing on dfﬁgs and severely slashing his



VUniversity Hospital'under the care of Dr. Donald S. Beacock (now
deceased) | VSee Appq-33 55, cBecause ~Carol -Parise  reported that
Joe's only drug problem was that he "OD[s] when he wants
attention,"® however,‘App. 45, Dr. Beacock was not aware (as were
Joe's neighbors and friends) of the extent of Joe's addictions.
See App. 57-69 (affidavifs of heighpors and friends).

Dr. Beacock was aware and d;ly noted that Joe's mother
projected guilt onto Joe and was so hostile to her son that Dr.
Beacock ordered that her visits be severely restricted and closely
supervised. Apé. 46. The hospital staff attempted to find foster
placement for Joe outside of Carol Parise's guardianship, but those
attempts failed, and once again Joe was returned to the énvirpnmept
from which he was trying so desperately to escape. App. 47, 49,
51. -

Records from this hospitalization show Joe to be a seriously
depressed child. App. 40-42. While hospitalized he was involved
in individual and group therapy and maintained on Librium and
Thorazine. App. 40. Undér the discharge plan, Joe was to neet

monthly w1th the "Alpha Team" and to remain on lerlum. Id. -

A Chlld of 15 needs a parent or guardlan.to £il1 prescrlptions:""

for Librium and see that he gets to his monthly counseling .
meetings. C;rolParise.did neither. | |

.Had there been any.'réal ihterventidn or even ﬁhe n{ininiél
intervention of monthly counseling and maintenance on Librium from

age 15, Joe might have learned toc cope with the ‘brutality of his



addiction. Instead, Joe was forced to deal with the effects of
fong-tern - phyeical and - semaal abuse alnne,_ while still being
victimized by his mother and her fr.ends and while his addictions
to drugs and alcohol intensified.

Foﬁr months after his discharge from University Hospital, Joe
was charged with carrying a concealed weapon and returned to
Dozier. App. 800. He escaped a little over a year later wita

three other boys. Id. They were caught in Georgia with a stoler

car and a weapon and Joe and cne other boy were sent to adult

prison. Id. By accident, in prison, Joe met his biological
father. Joe's record in prison was gocd, App. 73, 76-7, and in

November of 1976 he was paroled once again to the supervision bf
his mother. |

The Odcom, Wilder énd Rogéro affidavits attest to Joe's héaQy
use of drugs'and alcochol-and how that usage escalated after 1976.
They also attest to the blackouts Joe suffered from as early as
ave 14 or 15 and how these blackouts increased.

odom recalls that Joe's use of drugs "was on the verge of

killiﬁg;him.-He was living on that ragged edge in danger at ény‘ Sl

time ‘of tékihg téo much of an overdose." Aép. 645. ~Odom also""
recalls Joe's blackouts and his being "laid out in the front yard -
unconscious." id. | | ' |

. Wilder, whé was Jéé;s‘rdcmmaté for the year and a haif béféfeﬁ'
Joe left Florida for Virginia, App. 66, recalls that Joe used

excessive amounts of drugs and consumed large quantities of whiskey



Wilder also recalls that Joe lapsed into "comas" and went through
periocds of ‘time wien hechad eksolutaly nocavareness of anything
that might have happened. Id.

| one of the most remarkable aspects of Joe's life was that,
despite the brutality directed toward him, he did not become brutal
himself. Friends and neighbors attest that throughout Joe's life,
even under the most intense addiction, he was a good and non-
violent person.

‘L. T. Bogan, a neighbor, says: "Joe wasn't a bad kid and he
wasn't a fighter.... It is really tragic to see a young boy like
Joe try so hard to make it,jbut because of circumstances, be
subjected to.bad influences at a time when he needed support. and
stability." App. 62. | . .

willian Odom, who lived with Joe and his family off and on
from 1973 to 1978, says Joe tried to protect himself by acting like
a tough guy, but it was a front. App. 64. 1In talking with the
investigator, Odom brought up on his own an incident we did not

‘know he knew something about -- the single incident of so-called

v1olent behav1or in Joe's record. on November 3,.1977, . Joe was :}f?"

charged “with battery of a law enforcement offlcer,.agéraﬁated -
~assault, J_resistdng arrest with v;olence and_b disorderlyu

intoxication. The fact that all charges were dropped except for
one count of battery and Joe recelved 18 months probatlon, see App.»”
800, made it clear that this incident was not nearly as violent as

the cold charges implied, but we knew nothing more about the



odom told us, "As I was fighting with the bouncer (of "The
Still®, the bar' 'where Joe's mother worked), out wf the'/ corner of
my eye I saw somecne coming at me from behind. Before he reached
me Joe stopped him. He didn't have to, but I was his friend and
I was in trouble. Things got real quick after that. In just a few
minutes the law was there. Then he {Joe] did something I'll never
forget. He knew I was in a whole lot of trouble because I was AWOL
from the military, so he took thé heat off me by taking on the
police...even though it was me who got into the fight with the
bouncer in the first place. Joe was not the kind of person who
would go out and get into fights...." App. 63-64. We asked Joe
why he had never told anyone the true story of this incident. . It
was because he was continuing to protect Mr. Odum,‘regardleés of
his own situation. ' |

Scott Wilder says, "It shocked me when I heard about the crime
Joe 1s supposed ;o have committed. I still can't bring myself to
believe éhat Joe did it. I was close to Joe for that year and a

half justAbefore the crime was committed and I came to know him

really well I don't belleve Joe is capable of killing anybody.

"He is not a v1olent perscn. In all ‘the time I Knew hlm, I never"'

saw him in a_fight. In fact, I never even saw him lose his temper

once.... I am happy to hear that pecple are working hard on Joe's

behalf. I hope they discover what I came to know and still believe o

about Joe -~ that he is not the kind of person'who would ever do

violence to another human being." App. 67.

10 :



was and, in another unsolicited comment, Rogero, a lifetime friend
of Joéts, saw ‘straight/through tec the core-cf Joe's case.

Rogero says, "I believe Joe is the kind of guy who is capable
of confessing to something he didn't do-because aeep down inside
he is a really good person. I can understand that if he was
confused about something and he suspected he had done something how
he might confess to it. He would probably assume he did it and
confess to it because he would not be able to live with himself if
he had any idea that he had done it." App. 69.

Without an understanding of the effects of childhood abuse
and drug and alcohol blackouts, most people who have led relatively
normal lives would not understand why a person would assume they
did something as horrible as killing two people and go on to
confess to such a crime. Rogefo understands why Jbe would confess
to scmething he didn't do because Rogero knows Joe.

Whether Joe woke up in the apartment and found '"Toni" and
Michelle's'bodies; as he believes, or he learned of their death:.
in some other Qay (such as-comihg into the apartment after they
had been killed or beihg told of theirvmurders, as Doctors MacKeith
and Gudjonééoﬁ Sﬁépéct), he knew his friends had been murdéréd'and
he felt resgonsible for their deaths.

Why? The effects of physical énd sexual abﬁsé 6n a child
depénd'dn é“ﬁﬁifitudéfof factors -and on the individual éhiidfi;
Factors which determine the extent of the trauma include how

prolonged and frequent the abuse was; how intrusive (penetration

11
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tionship of the abuser, and whether other adults around the
child ignore, deny or tolerate the abuse. In Joe's case he was on
the far end of the continuum on each of these scales. See

generally, M. Eunter, used Bovs: The Neglected Victims of Sexual

Abuse, Chapter 4:; D. Schetky and A. Green, Child Sexual Abuse,
Chapter 3. ;

The abused child needs to make sense out of what is héppening
to him. In order to do so he frequently reasons that there must
be sémething wrong with him: he must be bad or worthless. Taking
the blame helps the child believe he has some control. If he can
just stop being bad, the abuse will stop. In fact, the child has
no control. -In the case of a parent or.guardian being the abuser,
the child is an object under the power of the perscn or persons on
whom he is most dependent. See M. Hunter, op. cit.; D. Scheéky and
A. Green, op. cit.

Abused children are taught that they have no right to feel
angry or afraid about wiat has been:doﬁe to them, and so theyvcome
to believe their emotions Ere bad and they need to be in control
of them at all times or they will "go crazy" or become violent.f*.
'lg; : : . R , N

The child learns to cope with the abuse by dissociating -
compartmentalizing parts of the persSnality or bedy. "You caﬁ hu?t.
my body, but not the real me." Over time dissociating creates
memory problems, causing victims to "lose™ large blocks of time

from their childhood. These experiences of distrust of one's

12
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nind iec faulty and not to be trusted. 1Id.
The emotional results of child abuse inciude:
Fear - demonstrated in nightmares, mistrust of others, vague

feelings that something bad is going to happen, fear of authority

and panic attacks.

Shame - which is related to a person's self rather than to an
experience. Shame causes the victim to view himself as horrible
rather than as someone to whom something horrible was done.

' Guilt - which causes the victim to always believe he has done
something wrong.

The behavioral aspects of child abuse are self-punishment,
suicide attempts and suicidal ideation,iand substance abuse to ..
medicate emotions and repress memories. Id.

The abhorrent abuse perpetrated on Joe Giarr»atano and his
attempts to cope with that abuse instilled in him an awesome burden
of guilt and the conflrmed belief that he was a bad person who
could not trust hls own mind, memory and emotions.

Drug and alcohol blackouts, of which Joe had long been awafe,

further compounded his distrust of his mind and memory.

According to-Dr. James Hill, a specialist onnalcoholism, such 7

a blackout entalls a complete lack of memory for events of a

certaln time span. Emerglng from the blackout, the 1nd1V1dual trles
R ascertaln what happened durlng ‘the blackout by searchlng for -
clues and by imagining some plausible sequence of events. When he

emerges from the blackout or amnesia, "if all is not well, he will

13



relieve the dread and guilt.™ App. 80.

Joe ! Giarratano ‘had-bean coneitisned for 21/ y=ars/ to assume
guilt for ahythiné bad that happened to him or around him. For
Joe, it was a perfectly normal reaction to assume guilt for the
murders of "Toni" and Michelle Kline and go on to "confess" to
those murders.

By 1979 the cumulative effects of long-term physical,
psychological and sexual abuse and the years of extraordinary
substance abuse had culminated in mental illness for Joe.
However he learned of "Toni" and Michelle's deaths, he felt
responsible, and convinced himself~that he was worse than horrible;
he was evil and had to be killed. Being. so convinced, he did
everythlng he could to conv1nce others or carry out the ]ob
hlmself. He attempted suicide tw1ce in the Norfolk City Jall.
App. 612. ' |

Sent to Central State Hospital for a pretrial competency
evaluation because of the first suicide attempt, on February if;

1979 he told Dr. RYans he had been viclent in prison, ’tearing a'bed

~out of a wall beatlng down the wall and beatlng "the hell out ofi-"'

a securlty offlcer.“ Appu 82. Hls prrson and other records Show”

no such incident ever happened. See App. 71—77. He also told Dr. N

Ryans that if he trled to kill himself and the aides tried to stop
'hlm he'd kill the aldes. App 82. o ' o T
on February 22, Joe did attempt suicide at Central ‘State and

the aides did stop him. He did not harm them in any way. See App.
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Froﬁ the day of his arrest, throughout his trial and for his_
firet 'four years on deatil row, Joe was administered Thorazine, at
times up to 900 mg. per day, and other psychotropic drugs. See,
e.g., App. 85. _

Following his direct appeal in 1980, Joe again attempted
suicide and fought efforts to continue his appeals. After surgery,
hospitalization at Central State and many hours of visits and
telephone calls from.Dr. Showalter, Professor Richard Ponnie and
Lloyd Snock, Joe allowe& a petition for habeas corpus to be filed
in state court.

Lloyd Snook described his first encounter with Joe during this

period: "When I first met Joe, he rhuffled into the room and sat“,:;ﬂ'

down at the table across from me. Although the temperature was
over 90 degrees, he was shivering. From the very beginning Joe was
a basket case. He was nervous, paranoid, sometimes actively
delusional, and often angry at me for talking him into continuing
his appeals. It was obvious to me that the psychiatric diagnoses
were largelyAaccurate - that Joce was under great stress; that he

‘was on the verge of psych051s, that he was su1c1dal - but that heg-z

was genulnely remorseful for the crimes that he thought he had”ﬁ -

committed, and thet he believed he did not deserve to live because .

of those crimes." App. 87.
Joe contlnued hlS appeals,'not for hihself'but.heoeuEe”he"
believed his testimony would be helpful to others,. in the

Mecklenburg conditions suit. App. 98. As soon as he believed he
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I1d.  In an effort to appear competent., he alseo began to refuse all
psychotropic drugs ptescribed for him by the prison psycniatrist.

In August, 1983, Joe was transferred to the death house in
Richmond to assess his\competency to waive his appeals. During
his three months there, LleYd Snook and Marie Deans spent hundreds
of hours counseling him. App. 110-111. Joe was often delusional,
experiencing auditory and visual hallucinations. App. 106-107.
When he was raticnal he would argue that he had to be evil to do
what he had dene.

Joe also was going through a spiritual crisis. He was so
deeply remorseful that he could not believe that even God could
forgive him. Not wanting to offend God further, he tried
desperately to rationali;e that by dropping his appeals he was nqt _
committing suicide. He read the Bible and every book he could get
on Catholic doctrine. He questioned Bishop Sullivan, the Catholic
Chaplain and anyone who would talk with him about his religious
concerns, seeking reassurance that he was not committing suicide
(the ultimate sin in Catholicism). When the Catholic Chaplain teld
hlm he was commlttlng su1c1de, Joe burst 1nto tears..'

He spent hours talklng to and questlonlng Marle Deans about
Michelle and "Toni Kllne.? He told Ms. Deans that he had said

bad thlngs about "Tonx" and Mlchelle, hurtlng them even after he

had kllled them, and assured Ms Deans that that was further proof

- 2 . .
Ms. Deans' Mother-in-Law was murdered by an escaped

convict in 1972, and she is the founder of a national organization
of murder v1ct1ms' families.
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company. - He was ccnfounded when Ms. Deans, who had worked with
hundreds of men on death row in the South, tcld him that, on the
contrary, she had not met anycne on-any death row who grieved for
their victims as he did or who demonstrated such genuine remorse.
Over the course of Ms. Deans' and Mr. Snook's counseling,
Joe began to reveal details about the abuse he had suffered. App.
98-99; 111-114. They began to realize the extent of Joe's memory
problems and learned that part of Joe's determination to be killed
came from his amnesia. Although he was convinced that he had
kiiled "Toni" and Michelle, he had no idea how, why or what
actually happened. Understandably, this was incredibly frightening
for Joe...App. 98. N '
Although Joe resisted their efforts to make him accept
himself as the good person they beiieved him to be, he did begiﬁ
to listen to their assurances that even on death row there were
ways that he could help others. .
Joe was returned to death row at Mecklenburg the last day of
Octoﬁef. In early November; Joe developed a very bad toothaeﬁe.

After several days of hls requests to see the dentlst belng denled

Joe refused to go back into his ce1l “after breakfast saying he

wouldh't go in until the guards took him to see the dentist.‘.The-

rlot squad came. to the pod threatenlng to put him back 1n hls cell

by force. Joe plcked up a mop handle to defend hlmself The rlot .

squad gassed Joe, shot mace into his eyes and subdued him by force.

On November 30, after viewing a videotape of this incident, Mr.
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over  this incident and donated his settlement reward to the

vlrg.\.nla ccalxuun én'Jails and Prisons.) /Later that same day, Joe
'plcked up his appeals, not because his struggle was’ over, but
pecause he had become determined to win that struggle and make a
contributioen.

In spite of the struggle Joe went through to overceme his
addictions and mental illness; in spite of having to teach himself
t6 compensate for his neurclogical problems; in spite of having to
‘deal with the long-term effects of his childhood abuse: and in
spite of facing his own death sentence, Joe's primary concern
became, not hiﬁéelf _and.his proble:us, but the men on death.re;l and.
their problems. ' _ . ' | _

Many in the country know of Joe's class action suit, .Murr.gz
v_Giarratano, in which he formulated, filed and led a First
Amendment claim to secure counsel for death row inmates. N |

Few of those famlliar with Murray v Gia;; ata no know the :

personal hlstory of the case. Joe had written a memo on the theory )

of the claim and sent it out to several death penalty lawyers. it'he p

lmpetus for Joe br:mginq ‘the suit was his determlnation to ‘save the‘""'"

life of< Earl Washington, a retarded, functionally illiterate, black
man on V:.rg:.nia s death row. When over a hundred 1awyers and law-
flrms in Vlrgmla and across the country refused to represent i.:ari <
Joe did not curse the lawyers or the system. Instead, Joe took

personal responsibility for Earl Washington and went to work to

18



The man who years before decided to take the heat to protect
nis friend) William Odow, took on the Commenwealthiof Virginia to
save Earl Washington. The concern for others always had‘been part
of Joe's eharacter. Now he knew how to show that concern in a way
that would help many.

Most peocple are not aware of how often Joe has intervened
when the system has failed his fellow inmates on death row.

Most are not aware of Giarratano v. Bass, an earlier access
case in which the settlement Joe agreed upon was the right to
confidential legal visits, mail and phone calls for all death row
inmates.

Nor are they aware of the petitions for certiorari, motions
to stay the mandate, motions for extension of time and. other
actions Joe has taken over the years to challenge the legdtimacy “
of the convictions and death sentences of his rellow death row
inmates.

They are aot aware of the nany lawyers and law sfudents Joe
advises,‘encouraées; counsels and supports. - - |

‘They;are ngrfaware:bf the hundreds of hours Joe has spent.

counseling men’ on’ death row who are suicidal or angry enough to

, attack a guard or inmate.

They are not aware of the three troubled teenagers Joe has

'quletly counseled to keep them off drugs and out cf trouble.

They are not aware of his enormous contrlbutlons to the

Virginia Coalition on Jails and Prisons and other organizations.

1g
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In his dissent in Giarrxatano v. Murray, Judge nai. svesw ve- -
contributions: “Surely, ' the' 'majority ' camnnot ' 'suggest ;hat
Giarratano'is typical of Virginia death row inmates. Giarratano
has risen to the level of a 'jailhouse lawyer' and has been
instrumental in helping other inmates with their post-conviction
proceedings.... It is clear from the record that Virginia has
abrogated its dutf to provide meaningful access by depending upon
Giarratano and Marie Deans (Executive Director of the Virginia
Coalition on Jails and Prisons) to provide the legal assistance
required by Bounds to death row inmates." BApp. 147.

They are not aware because Joe doesn't talk about his good
deeds. He doesn't even view these expressions of his concern for
‘others as good deeds. He sees.tﬁem'simply as jobs that need to_be
deone, and so he does them.

Whep joe-is pot doing legal-work; he 1is either reading'or
writing. He 1is a student of Tocgqueville, Locke, Jefferson, Hume
and the Amerlcan Constltutlon, whioh he knows, understands and
loves as few Amerlcans do. He is also a student of theology;

espec1ally Klerkegaard Bonhoeffer and Barth.' His favorite

"lelsure" readlng is Dostolevsky, Faulkner, Camus and P1r51g. Part

of the punlshment Joe endures is not hav1ng anyone around hlm w1th'”

whom he can discuss the books he reads and the ideas they engender. ‘

Joe's wrltlngs have touched the llves of many people. He has
publlshed artlcles on the law, the death penalty, prlson reform and'
is currently wrltlng a law review article on the 9th Amendment.

Another law review article will be published in the Spring volume

. | 20
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Honest ‘articles Joe hDas wxlt en gQOJe Geath /row! - These ‘have been
widely published in books and magazines; Joe Qrote these artlcles
privately and sent them only to Marie Deans. It was only after Ms.
Deans persuaded him that they could help people on death row that
he allowed them to be published. A sampling of Joe's writings is
included in the appendix, at 150-209.

The facts of Joe's'case have gained wide support for a new
trial. Eighteen editorials and numerous columns have been
published in Virginia newspapers calling for a new trial or, at
the very least, commutation to allow Joe to prove his innocence.
The Washington Post published an editorial calling for clemency
for Joe. Over a hundred articles have appeared in newspapers in
Virginia, the United States, Europe and Canada. See, e.g., App.
211-240. | ' ‘

In June of 1989, Amnesty International published "The Risk of

Executing the Innocent," which focused on Joe and Ronald Monroe.

App. 242-264. On October 23, 1990, John G. Healey, Executive

Director of Amnesty International USA, wrote the Washington Post

that f{i]nternational law holds that someone may be sentenced to - .-

‘death only when there is 'clear and convincing evidence.' The new - -

evidence, if considered casts serlous doubts on the correctness

of his conviction. Amnesty Internatlonal Usa belleves U s courts

‘should ‘do ‘justice by considering’ ev:.dence that ‘may * prove Mr. 7

Giarratano innocent."™ App. 265.

In August, an ad hoc committee of supporters formed GRACE
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(Giarratano Review ACT1ON (LOMMLLLEE ). o= appes =-- -
e draw tne phg14” s attentica to)thelcaserin order to cénsm the
disclosure of all evidence and to ensure that a fair trial be held.
Id. Early members included James J. Kilpatrick, Joseph Rauh, Jr.,
Ed Garvey, Richard Viguerie, Oliver Stone, Jack Lemmon, George
McGovern, former Commonwealth Attorney Douglas K. Bgumgardner,
Delegate Samuel Glasscock and Senator Thomas J. Michie, Jr. Today
the 1list has growh to include members such as Benjamin R.
Civiletti, Bishops Sﬁllivan and Vache, Virginia Senators Colgan,
Stailings and Kevin Miller. See App. 268-274. Also included in
GRACE are a number of national and regional organizations,
including American Baptist Churches, U.S.A., National Black Police
Association, and Reedville Fisherman's Association. See App.t272,
294-296. European support includes the European Parliament, Dutch
Associatiot of Criminal Lawyérs, the formér Prime Ministér of
Ireland and thirteen European parliamentarians. See App. 273-274,
298.

Perhapt even more impressive 1s the support Joe, the man, has

'gained.

Former Attorney General of ‘Maryland Steven H. Sachs, ai.{

Pfoponent of the @eath penalty, sald in a March 15 1990 letter toxc’"

Attorney General Mary Sue Terry- "He [Joe] is sensitive.f He is

kind and cons;derate. He has enormous compaSSLOn for those less
.fortunate, 1f you w1ll than hlmself. He acts on those bellefs and.
freely gives his time, energy and talents to other inmates. He has

trained himself to be a lawyer, and a very good cne. I am in awe
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undertaken and mastered. In my contacts Wwito oiw, i+ scue—e— .o .

of the self pityinq resentaent so often charecteristic of inmates
embittered at 'the system.' On the contrary, I was amazed to find
no trace of bitterness in Joe at all, a gquality that I know has
been ocbserved in him by others.

vIn short, Joe Giarratano is a good man. By some unknowable
process and for some imponderable reason, in the course cf a decade
on deeth row a different human being has emerged from the hellAthat
was his life before. His words, his deeds and the growing'number
of those of us thse lives he has touched attest to it...." Acp.
302.

Martha A. Geer, one of the attorneys on Murray v Giarratano,
has known Joe since 1985. She writes. "Ironlcally, given hlS own
caee, Joe seems to believe in 'the.system. He cont1nues to

believe that if you are morally correct and present your case

logically and with legal support, 'the system' will work and courts

will do what'e'right{ He has begun to learn that it does not

always work that.way.

."Joe is not h wever'

not receive Some black-market compensatlon.' He has noé delusions' ™77~

of grandeur. The sole reason for his very substaﬁtiai efforts?_

He wanted the men on Vlrglnla s Death Row to have a falr chance.

' “Joe has earned my respect and admlratlon.'

"He cares about people uncondltlonally whether they are deathy

row inmates, guards, children, or institutional attorneys. One

23
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apsolutely stricken, protesting, 'But he's just a big teddy hedr.'
Joe undecstands the pain of the guards and the wardens, who have
to confront the men on Death Row. Remarkably, he expresses no
bitcerness about his mother's efforts against him. He has always
taken responsibility for his own 1life. He signs his 1letters
'Peace' and 'Shalom' andjmeans it. Joe exhibits compassion, depth,
intelligence, insight, and forgiveness...." App. 119-120.

joshua M. Horwitz, Attorney, writes: "I returned to my office
the next day (after meeting with Jo~) with a new understanding of
many of the issues I was dealing with in my practice. Now I
correspond regularly with Mr. Giarratano seeking his advice on
legal issues.

"Mr. Giarratano is, and with your help will continue to be,
a constructive and vital part of society and 'the legal
community...." App. 303-304.

Actor/Activist Mike Farrell Vrites: "I say Joe least of all
because he has become my friend. Through all of our communicaticn '
over the past year, the 51ng1e thlng that has come through most"

clearly is hls decency He is a thoughtful artlculate, humane and}

compa551cnate man. A decent man....“'cApp; 306
Jonathan E. Gradess( Executive Directo: of New Xcrk State

Defenders Assoc1atlon, writes: “In the course of rev1ew1ng Joe

ISR o B

Glarratano s caée,:I have come to know hlm personally vHé-is*a"“’“‘

remarkable human being whose struggle with life and events has

forged in him great sensitivity, a wholeness of spirit, and love
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colleague, bnwslr~ﬂ3 defense (lawyers.from Califernia te ﬁeﬁ Zsrki
in capital cases, securing support for men on the row, healing
those in pain who struggle with issues of life and death." App.
310.

Retired U.S. Diplomat Richard H. Morefield and Dorothea

Morefield, parents of a son who was murdered in Virginia in 1976

“write: %It is sometimes a temptation to ignore the fate of those

unfortunate enough to have fallen between the cracks in our
society. But the Giarratano we have come to know and care so much
about over the last two years is not the suicidal alcoholic who was
sentenced to death over ten years ago. We have found him to be a
man of sensifivity; intelligence and compession." App. 311...
Alvin J. Bronstein, Executive Director of the ACLU's Netional

Prison Project and counsel in Brown Vv _Murray, the Mecklenburg

conditions suit, writes: "During the course of the Brown case
during the last ten years I have had frequent occasion to meet

personally with Giarratano and to have telephone and 1letter

communiCation with him. Two things must be said as a result.'”‘

Eirst I have personally seen Mr. Glarratano change and grow in
those years from a confused unfocused “inarticulate and nervous*”
youngster to a_serious{ thoughtful, intelllgent well-spoken and_

mature man. He 1s the most cooperatlve, truthful and helpful

R . Ty - . PRI

cllent we have in thls offlce. He has a p051t1ve relatlonshlp w1th.”’

most of the prison staff and has attempted to correct percelved

wrongs through constructive action within our legal system. .
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1eg$l analyst; Coanl rexcellen 'writsr and zﬁx, extraordinarily
productive perscn, even from the confines of_Virginia's death row.
He is an author, a poet and a first-rate legal thinker. He will
undoubtedly continue to grow and can live an important and
productive life in our troubled world...."™ App. 313.

Professor Eric M. Freedman, of Hofstra University, writes:
wgis interest was not in himself but in another;Ahe was not seeking
to defy the legal system but to work within it:; and his goal was
to prod our system of justice under law into meeting its own
highest aspirations.

"[H]e is 11v1ng proof that rehabilitation is possible....
[G]uards as well as inmates deeply value the role he has played:
time and again in forestalling crises, large and small. And, as
writer, scholar, and activist, he contributes far more to the.
‘broader society than ‘do many in the outside world. He 1is a
‘colleague who would be welcome on our faculty and a £riend who
would be Qelcome in my home." App. 315-316. |

Professcor Anthony G. Amsterdaﬁ, New York Universiﬁy Law'

-School wrltes.’”"Joseph Glarratano has not only a rare goodnessfi*'”

‘of. mlnd but a rare- goodness of Splrlt. He possesses the glft of

_empathy with other pecple. He is sinoerely dedicated to helping3,_

others and has worked untlrlngly at 1t desplte the pressures of hlS

own 51tuatlon. : Wlth uncommon strength of character,' he has f""

resisted the natural inclination of anyone on Death Row to oecome

.absorbed entirely in himself. There 1is nothing self—see_kidg,
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ﬁ-derstanding:.he has charity." App. 318}‘

Associate Professor Michael Millemann, University of_Maryland
School of Law, writes: "I know Joe because, as a lawyer and law
| professor, I worked with him on ggz;gz_x_gig:;ggagg. When I first
met him I was overwhelmed by his humanity. I had to pfess him to
talk about matters of self-interest affecting his own life because
his concern was foa the lives of other death fow inma?es in
Virginia. They have been his primary concern for a number of
‘'years. In another lifetime, with the most modesa family support
ﬁhat we all take for granted, Joe Giarratano would have been a.
brilliant lawyer. ‘He is a dedicated advocate for the more
forgotten poor today." App. 319.

Professor John Charles Boger, the University of North Carolina A
School of La& writes: "Joe stood out.as absolutely unique. He-was
as smart and knowledgeable as any lawyer with whom I worked. Even
more remarkable, however, were his perscnal characterlstlcs'
unfailingly thoughtful, -.courteous, honorable, deeply cuncerned

about others. He has worried more about, and has done more for,

his fellow 1nmates on ‘Vlrglnla s Death Row ‘f- many of themii:ﬁ:'

illlterate and confused about their pllght'- ‘than have thelrfﬁ

prison counsellors and attorneys. Joe has- served his fellow:

inmates as both father and frlend. HlS character and his
accompllshments whlle in prlson have shone llke a beacon....“
App. 321. '

One of the more poignant letters included in this packet is
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Allison was wlth Paul 'Weiss., Rifkind, Wharton & Garrison and

v Giarratanoc. 'The letter, with changes

worked with Joe on Muiiec

in Mr. Allison's handwriting, speaks of Joe as "the most decent
person I have ever met," of his "admiration for Joe as a person".

323-324. Mr. Allison died while working on this letter. His

IS

ApPp.
family, knowing of his close friendship with and commitment to Joe, -

requested thet, in memory of Mr. Allison, donations be sent to the
vVirginia Coalition en Jails and Prisons to help that organization
continue its work on‘Joe's behalf.

Those who have known Joe for many Years speak of his
remarkable transformation. Indeed, there has been a
transformetioh. Joe's story is a story of the ttiumph of the‘humeh.

spirit against all odds. -

PART TWO:
There Is Reasonable Doubt About
Joe Giarratano's Guilt
It is eruciel to understand that what we now know about Joe
Giarratano lS relatlvely recently acqu1red knowledge. Before and
durlng trlal and for nearly five years on death row, Joe and hls
life histery”we;e profouhdly misunderstood.
He was known to have been abused as a chlld. He was percelved
es hav1ng been ahtlsoc1al and on the frlnges of erlhlnal behefior'

from the time he was an adolescent. He was thought to be violent,

abusive in inter-personal relationships, and self-absorbed. He was,
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drugs . and alcohol. . And finally, he was thought to. have ‘the
potential for further, explosive acts of violence due to the anger

that seemed to be bottled up within him. See App. 88-102, 168-

200.

In short, during this period of time, Mr. Giarrateno was
perceived as having the history, pefscnality, potential for
violence, and low regard for himself and others that were entirely
consistent with being the murderer portrayed in his confessions.

It was only after Mr. Giarratano's mental health began to
improve in the mid-1980's that we began to realize that this

portrait was grossly distorted. Qualities of character emerged

during this time -- empathy, compassion, charity, generosity, - =~
gentleness of spirit, and a searching intellect -- which were

wholly inconsistent with the person Mr. Giarratano had seemed to

be up until that time. insight into his life began to be shown.

~

For the first time he talked about how he had been made to feel in

his mother's'home -- and in the process revealed the prev1ously'
unknown and much more egreglous ‘acts of v1ct1mlzat10n he suffered '
at the hand of‘his-stepfather, his mother, and her‘friends.sf'Hef~V
talked about the numbing pain he felt'ahd:hieletfeﬁééezfo :uh7£rbmﬁfl“

it through drugs and alcohol. And he identified for the first time.

- .Before. thls time, no one knew that Mr. - Giarratano had been_rguy

‘sexually abused by his stepfather. And while it was Xnown that his

mother had been abusive, "Nothing was presented to indicate the -

extent of depravity Giarratano now claims he suffered at the hands
of his mother." BApp. 15 (Opinion of United States District Judge,

Robert Doumar, Giarratano v. Procunier, No. 83-185-N (E.D.Va.), |

June 25, 1986).
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the people who really knew nis c1rcums‘.au»==,.»-- " ————
and his true ehazae-er ' . |

With these revelations, Mr. Giarratano's counsel began
investigating his life- as no one ever had before. our
investigation confirmed every detail of the new revelations from
Mr. Giarratano. From it, the life history in Part One, supra, was
drawn, and the truth emerged about the gquality of person Joe
Giarratano was. |

As we learned the truth about Mr. Giarratano's life history,
about his frailties and vulnerabilities, and about his strengths,
we began as well to wonder about the reliability of his
confessions. The crime to which he confessed seemed fundamentally
inconsistent-with.the'kind of person Joeiéiarratano actually was.
No gﬁg who cared about him and knew him well prior to the crime
could believe tﬁat he was capable of committing it. Further, we
learned more and more aboat gaps in Mr. Giarratano's memory. As
we followed out these instincts, we realized that no one had eye:
done this before in Mr. Giarratano's case. No oﬁe had ever starfed

at sum zero, cast aside the reflexive presumption that the

ConfESSlOnS were true, and taken a crltlcal look at’ them, at thei“sf'

congruence between the confesslons and the phy51cal and crlme scene T

Aey;dence, and at the evidence of-h;s_gullt independent of the

confessions. )
As the prellmlnary rev1ew of Mr. Glarratano s case may have'
already made clear to the Governor and his staff Mr. Glarratano s

confessions can be divided inte two categories. 'One,‘given in
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turned himself in, nad Mr. Giarratano killing Barbara Kline first

in an argument over mcney, then killing Michelle Kline to remove
her as a witness. In this category, there was no harm done to
Michelle -- i.e., she was not sexually assaulted.-- before she was
killed. The second category, given to Norfolk officers two days
later, did an about face on these facts. In this confession, Mr.
Giarratano said he first raped, then killed Micnelle'Kline, and
upon being discovered in the apartment thereafter by Barbara Kline,
killed her. Just a week after giving this version of events to the
Norfolk officers, Mr. Giarratano was sent to Central State Hospital

for evaluation of his competence to stand.’ While at Central

State, he lapsed into his original version of the crime, asserting.-‘”

that Barbara Kline was kllled flrst "Michelle Kline thereafter, and
that he had not raped Mlchelle.

During trial and for several years thereafter, no one seemed
to be troubled by Mr. Giarratano's series of reversals about the
events of the crime. The version given to the Norfolk officere at

least fit twvof'the'haterial facts documented by the medical

examlner - the llkellhood that Mlchelle was raped and the sequence_'

of the Kllnes' deaths -= S0 the Norfolk confession was accepted as”:“'ﬁ

the operative confession. The contradictions concerning the moSt

basic facts of the crlme w1th1n.Mr Giarratano's confessions seemed

‘to trouble no one: "All the part1c1pants in the trial adsumed that ~~

‘ The precipitating event for this evaluation was his

attempted suicide in the Norfolk Jail, referred to in Part One,
supra. . ' -
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streight.- e € ‘ _
Thus, ehe ability to step back, take a critical look at the -
confessions and their relation to the other evidence, and make a
fresh judgment about guilt free from any automatic presumption thatv
the confessions are reliable is a novel undertaking in Mr.
Giarratano's case. That, however, is what we have done, spurred
on by the revelation of’Hr. Giarratano's true cheraeter; .
The results of our analysis are striking, as the following
diseussion demonstrates. In sum, when all of the relevant evidence
is taken into account and subjected to critical scrutiny, gaping
canyons of doubt about Mr. Giarratano's guilt are opened up. There
is nothing about the confe551ons the processes by whlch they were ;
obtained, or the ev1dence 1ndependent of the confe551ons that
bridges these gaps. The confessions are simply not trustworthy,
reliable accounts of events recollected by Mr. Giarratano.

Whatever they are -- a product of his faulty memory, sense of

guilt, and'vulnerablllty to confabulation (the unconscious fllllng—' E

in of gaps in memory by persons with memory def1c1ts), or of:‘
;suggestlon by the Norfolk pollce, or of both - they cannot be-5

confldently relled upon for assurance of Mr Giarratano s gullt

" A. 7 The evidence against Mr. Giarratane 

Oon gebrua#ylﬁétlsjs,_the bodies of,Barbara.apd.uighe;;e_glineve;

were found in their apartment in Norfolk, Virginia.. App. 374-15L'
Barbara Kline's body was found in the bathroom of the apartment in
a large pool of blood. See App. 647-649 (crime sceﬁe phetbgraﬁhs).

32



She had been stabbed twice in the neck and OnCe 1N Tne awuvwe..
App. 656 .. bhe was iullj.ulﬁth&h. App. 647645, bio' ay 10utprr -
were found in the docrway of the bathroom and in the hall adjacent
to the bathroom. App. 647. Michelle Kline was the 15-year-old
daughter c¢f Barbara Kline. App. 374-75. HerAbody was found on a
bed in the southeast bedroom of the‘apartment. App. 651. She was
naked fronm the‘waist down and was covered by an Afghan ana a towel.
App. 763. There was some blood in her nose and on her face, but
there was no other blood on or around her body. App. 652 ‘crime
scene photograph); App. 766. Her face was swollen and discolored,
and there were striations on her neck. App. 652. The cause of her
death was strangulation. App. 660. The Klines' bodies had been
found by the landlord of the apartment during a routine check of
his property on February 5, 1979. ‘

at 3520 a.m..on February 6, 19792, Joe Giarratano walked up‘to
Deputy Sheriff Charles Wells in the Greyhound bus station in
Jacksonville, Florida, and said, "'I killed two people in Norfolk,
Virginia, and I want to turn myself in.'" App. 632. In his
written report concerning this ihcident, Deputy Welis noted that
"[n]o other details were avallable at the tlme of- thls report."
Id. During the next hour, Mr. Giarratano gave three additlcnalr
statements to Jacksonville Deputy Sheriffs Mooneyham and Baxter.
In the first of his statemehts, he said that he killed Barbara
xllne and her daughter Mlchelle in thelr apartment ‘in Norfolk..'
App. 634-635. He explained that he killed Barbara first by
stabbing her with a knife following an argument o;er money.  App.

.
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‘:ﬁe meatienee:nethiag abeut-sexﬁaliy.assauitlag k
Michelle. See App. 634-635. In"'''the''twe ‘statements taken
thereafter, covering each killing separately, he gave the same
reasons for the homicides as in the first statement. App. 637,
639. After his interrogation by the Jacksonville police, Mr.
Giarratano was eramined by a physician and was placed on Mellaril,
a major tranquilizing drug.

Mr. Giarratano gaye a fifth confession two days later, on
February 8, to two detectives from Norfolk, R.J. Mears, and R.D.
Whitt, who came to Jacksonville to interrogate him on the basis of

5 This confession was quite different

their knowledge of the crime.
from the previous confessions in several significant respects: it
reversed the sequence of events, asserting that Michelle was kilied
first; it revealed that Micheile was first raped and then killeé
when she began screaming; and it revealed that Barbara was killed
after she arrived home in order for Mr. Giarratano to _evade‘

detection for the rape and murder of Michelle.

Before.obtaining the-cenfessions, detectives Mears'and,Whittﬁ

flrst dlscussed wlth Mr. Glarratano the facts they then knew about * 7

the crime: ~App; '396. Thereafter, M. Giarratano gave a- formal'”
statement ln whlch he related that he had 11ved w1th Barbara Kllne -

in her apartment 1n Norfolk for three or four weeks, but that he

" .. . . - . X N . .. ... . . BRI

3 By the time that detectives Mears and Whitt came to

Florida, the crime scene had been fully investigated and the
results of the autopsies were avallable. See App. 362-364; 377~
380; 654-658; 660-661. : : a R
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drpitted him.into the apartﬁeﬁt at about 8:004p.ﬁ;.8u£daf.night:.
February 4, 1979. He was under the influence of four grams of
Dilaudid. He and Michelle talked for a while and then went inte
the bedrocom. He tried to persuade her to have sex with him, but
she refused. Thereafter, he physically assaulted her and raped
her, and to stop her from screaming, strangled her. While he was
still in the house, Barbara rerurned, discovered him there,'and
began screaming; and he stabbed her. He then made his way to the
bus station, where he boarded a Greyhound bus to Jacksonville. See
generally App. 641-646 (statement of Mr. Giarratano).

After the interrogations in Jacksonville, Mr. Giarratano was
transported back'to Virginia and confined in the Norfolk‘jaii;;
Soon after his arrival at the Norfolk jail, he noticed two spots
of blood on his boots, told the detectives about his discovery, aod
turned his boots over to them. App. 390; 674-675.

At trial, the chief evidence introduced against Mr. Giarratano .
was his confession to the Norfolk detectives on February 8, 1979.

App. 383-389. However, the Commonwealth also 1ntroduced physxcal'

ev1dence and crime scene. ev1dence in an effort to conflrm Mr- ﬂ»3

' Glarratano s confe551on" Thls ev1dence con51sted of“the follow1ng':'“
1) . Several items of.evidence relating to the victims*

blood were 1ntroduced in an effort to connect Mr. Glarratano to the

R A

crime: phOtographs of the bloody footprlnts leadlnq away Tfrom 7
Barbara Kline's body, Mr. Giarratano's boot with two spots of blood

on it, and the towel covering Michelle Kline's face (which had some .
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‘blood on it), along With E€VIASHLE LhaL sevuseas caeees — ——- Lo L
o+;'matched,£ne ﬁYﬁm“mf the bleed fourd on Mr. Giarratans's boat. .
and on the towel. See App. 410-411; 667-669. Barbara Kline's
blocod was not typed, so there was no direct evidence linking the
blood on Mr. Giarratano's boot to the bloody footprints leading
from Barbara's body, but the impression was created that Mr.
Giarrat;no made the footprints.

2) A number of humnan hairs were collected from or near
the body of Michelle Kline, and evidence concerning iaboratory
analysis of these hairs was introduced. App. 410-411; 667-669.
A total of twenty-four (24) human hairs, including head hairs and
pubic hairs, were recovered from Michelle Kline's clothing, from
the Afghan which covered he; body, and from her body or‘imﬁediateiy'-
next to her body. App. 668. Fourteen (14) of these hairs were
identified as Miéheile's heéd hairs. Id. Six (6) of these héirs

were identified as human pubic hairs, but none of them was

consistent with the pubic hair sample obtained from Mr, Giarratano.

. Id. One (1) publc halr was identified as consistent with the publc' o

hair sample submltted by Mr. Giarratano.® Id. The cne publc halr"'

that was found to be consistent with Mr Glarratano s halr was -l

" among - three publc hairs found "‘on . chhelle Kllne s left hand,” 5F

stomach, and pubic area.'® Id. No one identified in.which of" .

é As explalned by the Commonwealth's expert who examined the

hair found at the érime scene, unlike fingerprint evzdence, the' " F7Y

finding that a hair is "consistent with" a particular person's hair
simply establishes that the hair could have come from that person.
App. 415. The characteristics of hair are not like fingerprints,
for many people can have the same hair characteristics, while only
one person can. have the same fingerprint characteristics. Id. -
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these three places thls Ralr was iluuis. o
: 3) i Thysical - evi dence: e (311&: to- show  that ML:]\EII“" '
Kline was raped was also introduced at trial. The medical examiner
test:.fled that there were two lacerations in her vaginal area from
which there had been bleeding. App. 351. 'rhere was no description
of the quantity of bleeding from these lacerations, however. In
addition, the medical examiner found that sperm cells were presen{:-
in Michelle's cervix. App. 354. .§_e_e also App. 412-414. There wae
no testimony, 'nor any evidence from any source other ‘than the
confession, that the sperm found in Michelle Kline's cervix had any
connection to Joe Giarratano. ‘
4) Finally,‘ the ©police 1lifted twenty-one (21)
fingerprints, which were sufficiently distinct to allow
identification, from various areas of the Klines' apartment:: Api:.
365. One (1) of these fihgefprints was identi.fi‘-ed a.s" the.
fingerprint of Mr. Giarratano. App. 366-368. This print was found
on the closet door in the northeast bedroom of the apartment ai
bedroom that was otherwise unconnected to the crime. ' App. 367..
Mlchelle s body was found ‘in the southeast bedroom, not':: thé:

; northeast bedroom- 3 App. 363.

Durlng' the course of Mr Glarratano s trlal ne one CIUGStloned'- L

the rellablllty of hls confess.wn to the Norfolk pollce on Februa.ry

8, 1979. The operatlve but unstated presumptlon was that the

'confeSSJ.on was rellable. B W:.th thls presumpt:.on, " tHe eVldence""'

against Mr. G:.arratano was overwhelmlng The confession fully

established his guilt, and the physical and crime scene evidence -
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apoeared to prov1de same lndependent COITODOTATion Or Lue gu&;b.;“
establlsned by confess;on. Aaf onel“Ets 'de tae p-esdmp cicn tneLj.
the confession was reliable, however, and tries to measure its
reliability by all the available evidence, substantial doubt

emerges concerning the reliability of the confession.

B. Mr. Giarratano's Confessions
As we have noted, the process of examining the reliability of
the confessions began with counsel's realization that the portrait
of Mr. Giarratano which had been painted during trial proceedings,
perceived as accurate then and for several years thefeafter, was -
fundamentally inaccurate. Counsel then embarked on the process of
questioning the reliability of the confessions. The last person -
on the defense team to questlon the rellablllty of the confeSSLOns
was Mr. Glarratano. Confronted by his counsel, his 1nvest1gators,
and his advocates with the contradictions within his confessions,
the incongruence between the confessions and the physical-and crime .

scene evidence, and the absence of any other evidence of gullt he”

acknowledged that he had no actual ‘memory of kllllng Barbara and':'

.Mlcnelle Kllne* His only actual memory was of 901nq to the Kllnes"" B

apartment to plck up some personal belonglngs, and at some polnt
thereafter, finding<Bafbara_on the floor of the bathroom in a _poal

of blood and Mlchelle on a bed w1th her face swollen and

R T : - AT

.dlscolored. App. 671 672.. Over the next few hours, he came tof'h
belleve that he had killed the Klines. App. 672-673. It was this

belief that led him to turn himself in at the Jacksonville bus
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-

became entrenched and as it dld he came Lo see nlm elf s vrl and
as deserving to die. App. 673-675. As he put it in an affidavit
he submitted in 1988, "[Tlhe only thing that seemed real to me was
+hat I had murdered Toni [Barbara] and Michelle. I was evil and
had to be punished for what I did." App. 675.

| If Mr. Giarratano is accurate, his confessions were the
product of his imagination'rather than his recollection. 1If that
is so, his confessions cannot be taken as reliable evidence of his
guiltc His confessions wculd be nothing more than what mental
health professionals call "confabulation," or a "[f]labrication of

facts or events in response toc guestions about situations or events

that are not recalled because of memory impairment."% . American |

Psychiatric Assoc1atlon, Diagnostic and Statistical Manual of

Mental Dlsorders 393 (3d Ed. Rev. 1987). . Significantlv,
confabulation "differs from 1lying in that the person is not
consciously attempting to deceive." 1a.”’

Whether Mr. Giarratano is accurate when he says that hls
confeSSLQns were a product.of his 1maglnatlon rather than has

recollectlon 1s, accordlngly, a cruc1al matter to be determlned

However, 1t cannot be determlned on the ba51s of Mr Glarratano s '

realization 1n.1988 that‘hls confe551ons were based on lnference

rather than recollectlon. Skeptlcs would not rely on Mr

Glarratano because hls reallzatlon would be seen as self-serv1ng

7
For this reason, Mr. Giarratano's confessions could have

.been unreliable but still convincing. He thought they were true .

'and thus could speak with the confidence of a‘truth-teller.
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Even if one were convrnced of Mr. Glarratano s honesty, however,

‘:Aﬂp could not rely on hlS 1n51ghts in 1985. As two mental health"~

professionals, Dr. James MacKeith and Dr. Gisli Gndjonsson,
renowned for their evaluation of the reliability of confeésions,
have made clear in their recent evaluation of Mr. Giarratano, the
reliability of the confessions must be determined apart from what
Mr. Giarratano says he remembers, for his ability to rememher is
impaired. App. 694-696; 739-740. Even his realization that he
passed out in the Klines' apartment only to wake vp to find the
bodies may itself be a confabulation. App. 739. He may not even
have that memory. It may an be unconscious effort to £ill in what

is otherwise a black hole in Mr. Giarratano's life. " Accordingly,

the reliability of Mr. Giarratano's confessions must be measured ...

by looking to the- facts that do not depend on his recollectlons.

The startlng polnt in analyzing the reliability of Mr..

Giarratano's confessions is to examine what he reported about the

murders to the Jacksonville police officers, before he had any

contact with the Norfolk officers who had independent kno&ledge of'A

the circumstances of the murders. Based upon the information

»reported by Mr. Giarratano at thls p01nt one can at least:;’

determlne whether he had 1nformatlon whlch could have been knownl”

only by the killer or<by someone connected to the murders.
Mr. Glarratano revealed four facts to the- offlcers in
Jacksonv1lle. (1) that he had kllled Barbara and Mlchelle Kllne 1n

Norfolk, Vlrglnla. (2) that he killed Barbara Kllne by stabblng her

"three or four times" with a kitchen knife; (3{ that he killed
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Michelle Kline by strangllng her; and (4) that Ne Kliiea paiuara -
.g13na first due Lo an argument over monej that she owed hlm ano'
Michelle, thereafter, because she was screaming about what he had
done. App. 634-635.

Two guestions must be answered about each of these facts: Are
the facts accurate? If so, are they facts that could have been
known only by the killer? '

With-respect to the first three facts -- knowledge of the
murders of Barbara and Michelle Kline and how each was murdered
-- the facts reported by Mr. Giarratano were accurate. Whether’
these are facts that could have been known only by the killer,
however, is not as clear. Certainly the killer would have known
them. However, it is equally plausible that Mr. Giarrataﬁo_coo;qfxn
have learned these facts 1nnocent1y He could, for example, have
learned this much detall about the murders from scmeone else;
Alternatively, he could have learmed about them in the way that he

now says he did: by passing out in the Klines' apartment'when

nothing had happened, coming to later to> find the bodies of the . "'

Klines.

~The photographs of Barbara and Mlchelle Kllne, as they wereffi}g

"found in thelr apartment demonstrate the plau51b111ty ‘of thls{T i

.alternatlve, for the cause of thelr deaths could have been readlly¢: .

ascertalned by someone who found thelr bodles and tried to flgure'

out what happened. One of the" stab wounds in Barbara Kllne s neck}'

is plalnly v151ble in the crime scene photographs of her, Comgare

App. 643 (crime soehe_ photograph) with App. 650 (autopsy -
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photograph). The'pool of blood surroundlng her pooy ODVlous;y cawe -

~fr°m one or more stab wounds.7 ggg App.'647 646.. da Al.-"
Giarratano examined her body beyond simple observation, he would
readily have seen other stab woundsf Similarly, Mr. Giarratano
could‘have ascertained by simple observation that Michelie Kline
was killed by strangulation. As the photograph of Mlchelle
demonstrates, her face was swollen and dlscolored, with some
evidenoe of bleeding-from her nose. App. 652. In addition, there
were marks on her neck consistent with somecne squeezing her
necklace against her neck. Id. Together, these éigns could have

been easily deciphered as signs of strangulation by a perscon trying

to figure out what had happened to her.

. Unlike the first three factsvdisclosed by Mr.-Giarratano.to e

the Jacksonville deputies, the fourth fact -- that Barbara Kline
was Vkilléd first ,in. an 'oroﬁoeni over money -- is piainlf'
inaccurate. On the basis of the autopsies, the medical examiner
determined that Michelle Kline was killed first, and her mother
second. App.'754.. Obviously, the killer would have known the

order in which the Klines Qeré.killed) so the queétion'ié,'ﬁhat"

.does Mr. Glarratano's lnaccurate reportlng ‘reflect . .about” hls}j';

* involvemént in the crime? There a-e three possible’ answers." hé“'

was not invo;ved in thepmnrders, he was 1nvolved but could-potp'
remepber the oetaiis accufately, or he was 1nvolved and did pot
‘want t6 Teport the aetails accurately. ~ Without  additional
infofmation, if is impossibie to decide ﬁhich of fheée islthe'moét
;ocura;g answer. Thus, Mr. Giarratano'o erroneous recounting-of-
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'the sequence of the mnrders raises, rather than resolves, dount i

ahout h-s lnvelvement 1n the murders.i. ¥ MEE
Acccrdlngly, the information about whieh Mr. Giarratano was
accurate prior to his contact with the Norfolk officers certalnly
would have been known by the killer. However, it is not
information that could have been known only by the killer. The
information about whichkhe was inaccurate -- the sequence of the
murders -- would have been known by the killer. The information
that he disclosed prior to contact with the Norfolk officers, .
therefore, does not establish that he committed the murders. To
the contrary, it leaves reasonable doubt about whether he was
involved in the killing of Barbara and Michelle Kline.
A The‘next'step in analyzing'the reliability of Mr. Giarratang's'
confessions 1is the'examinaticn of the confession provided to the'
Norfolk éclice. See App; 641-646; The two most striking facte

about the confession to the Norfolk police are that Mr. Giarratano

said that the murder of Michelle Kline preceded the murder of .

Barbara Kline and that Michelle was sexually assaulted and raped

prlor to her murder. Both of these facts were con51stent w1th the"'
crime scene ev1dence. However, since. Mr. Giarratano 1naccurately'"""
reported the sequence of the murders to the Jacksonv1lle offlcers;"z“

and ment;cned nothing about Michelle having been raped, the ;'f~

question is whether Mr. Giarratano produced these facts on his own

8. In light of the established sequence of the murders, it is
not likely t@at Barbara Kline was murdered over a dispute about.
meney. Mr. Glarratano's statement that this was the motive for the

murder of Barbara Kline, therefore, does not stand as .a hallmark

of 1nformatlon that only the killer could have known
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or -was prompted to produce them by lnformatz.on prov:.deo oy The .

Nnrfc'lk police ort:.cers. ’l‘here is no corxcius.we answer to thz.s,

question, but the great weight ©vf the evidence is that Mr.

Giarratano did not produce these facts on his own.’

As we have already noted, the written, contemporaneous records
of the foor statements given by Mr. Giarratano\to the Jacksonville
deputies do not in any way suggest that Mr. Giarratano raped
Michelle. However, the trial testimony of Deputy Wells, the
Jacksonville officer with whom Mr. Giarratano first made .contact
in the bus stacion, was that Mr. Giarratano did admit to him that
he raped Michelle. App. 442-443. If Deputy Wells' trial testimony

is accurate, it would be the first indication that Mr. Giarratano

had knowledge of a crime fact he likely would have obtained only - -

by having part1c1pated in the crime.”™ But, it is unlikely that
Deputy Wells' trial testlmony was accurate. Wells' contempoi'eneous
written account of Mr. Giarratano's statement to him, in contrast

to his later trial testimony, makes no mention of a rape. App. |,

. The interview .between Mr. | Giei’fateno and the Norfol"}'c:" -
officers apparently was not tape recorded. The only

contemporaneous record made ‘during the interview was the’ formal.--;-"'. :
- questioning .of. Mr. Giarratano, :which occurred sometime during-a. .: .
"nearly two-hour  interview. = App.: 394-395. ' Accordingly what <’

information was provided by the officers and what information was.

generated independently by Mr. G:Larratano can be determlned only'

by cz.rcumstant:.al evidence. * °
. 10

'to his contact with the police, however, thére would still be some:
doubt. about how he obtained this knowledge. If he discovered the -
bodies after hav1ng been unconscious or asleep, he would have found
Michelle's body in a bed naked from che waist down. One might very

well surmise from such circumstances that Michelle had been a
victim’ of a sexual assault, as well as a murder. :
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di f;c*

If Mr Glarratano had made such an admlss;on, it lS extremely.
,Jf fn belleve that Deputy Wells would have neqlected to
mention it when he made his written record of Mr. Giarratano's
statement, in which he reported "[n]o other details ... available"
about the crime. Id. Unfortunatelf, Mr. Giarratano's trial lawyer

failed to confront Deputy Wells with this inconsistency when Wells

'testified at trial.™ Nevertheless, it is 1likely that Wells'

' contemporaneous wrltten record rather than hls testlmony, is more

accurate.

Mr. Giarratano's omission of any reference to raping Michelle
over the course of several interrogations by the Jacksonville

deputies raises doubt about whether he knew about the rape. It is

possible that he might have been holding this fact back, but there :

is no indication that he was holding anything back -- after all,
he initiated the entire process by'walking up to Deputy Wells in
the bus station and confessing to the murders. It is thus

significant that Mr. Giarratano's first admission of a rape came

after his 1nterrogat1on by the Norfolk offlcers, who very llkoly'.“'

knew -- unlike the Jacksonv111e offlcers -- that Michelle was raped.

befbre;tbeyﬁtalked with him. - At trlal the Norfolk off1cers dld;f'“'

not " adnit ‘that they suggested, the rape to’ Mr.'<31arratano lnfjgﬁﬂ'

n Indeed, it is llkely that Wells' testimony took defense

counsel - by sSurprise. -Wells was, .called by the defense,, and o) s SN

direct, in response to counsel's open-ended questlon,’"What was-
[Giarratano's] version of the [crime]," Wells made no mention of
the rape. App. 442. Then on cross-examination, the prosecutor
asked, "Did he make any statements about sexually molesting a 16-
gegr:oldeunlor ngh student’“ App. 442. Wells responded "Yes, he
i Id. - o
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questlonlng of him. However, in llght of the events leadlng up to .. ..

their inte*roaat;on of Mr! eiarratano, and in the vay tney admltted"
questioning him, there is a distinct possibility that they did.
The preliminary autopsy findings concerning Michelle Kline,
which included the finding of a sexual assault, were made the day
before the Norfolk officers interrogated Mr. Giarratano. App. 660.
One of the Norfolk eff;cers testified that they "kn[e]w as much
about the crime as possible®™ by the time they Questioned
Giarratano. App. 391. and the same officer admitted thet they
"confronted [Giarratano] [with the] facts and circumstances" known
to them, on at least some occasicns using that information to
suggest to Mr. Giarratano that he was not revealing what really
happenee. App. 396-391,.L. _ DT L . |
Taken together, these circumstances indieate that Mr.
Giarratahe dia net'generate on his o&n.the admiesioﬁ tﬁat Michelie
Kline was raped. Rather, he adopted it as a part "o.f his confession
when it was suggested to him by the Norfolk police officers. To .

be sure, we cannot be certain about this. On the other hand;'we“

cannot be confident ‘that Mr. Giarratano generated the ' facts

revealing the rape qnehis;Oth'.There_is, accordingly, - genuine
‘doubt - about thiétequieI.ﬁatter. | IR
Mr. Glarratano's confu51on about the order in which Barbara'

and Mlchelle Kllne were kllled also welghs in favor of hls hav;ng

no memory ‘of ‘the murders.- Until the Norfolk officers 1nterrogatedf“'“

him and confronted him with what- they knew, he i:'.epcrted"' the

sequence of the murders erroneously. It is possible, of course,
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that at the tlme they lnterrogated hlm, the Norfolk offlcers did
rﬂt krow tbﬂ seﬂuerfe of the murderqe Tre wrztten aufcofy reports;
vdo not establlsh the sequence, to our knowledge, the only written
record of this fact is a letter written several months later from
the medical examiner to defense couhsel. See App. 754. .However,
+he absence of information establishing the sequence of the murders
fror the autopsy reports is not at all conclusive. The Norfolk
officers candidly admitted that they attempted to learn all they
could about the murders prior to their trip to Jacksonville to
interrogate Mr. Giarratano. App. 391. Something caused. Mr.
Giarratano to adopt a different version of this important fact when
he was questioned by the Norfolk police. Before then, he had
consistently told the Jacksonville deputies that Barbara Kline,wae
murdered first.

In these oircuhstances, when cohfronted. by officers .uith
knowledge about the crime, it is conceivable that Mr. Giarratano
changed the order of_the.murders to conform more accurately to what

he knew had happened Under this theory, Mr. Giarratano would have'

dellberately' mls-reported the sequence of the murders to the‘

Jacksonv1lle offlcers to achleve 'sox2 sort of beneflt for hlmself.‘i‘

‘He mlght have reallzed that 1f he reported the crime accurately
-- that he raped and kllled Mlchelle, then killed. Barbara because

of her 1ll-t1med return to the apartment -- the crime would have‘

been treated as more serlous than 1f he reported it the way he dld s

to the JacksonVLlle offlcers - that he kllled Barbara in an

argumeht, then killed Michelle, because she was screaming.. This
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: theorY is. not plaus;ble in the circumstances of Mr. Glarratano s,d Z,

case nouever, for there is ne eVid snce tndt ﬁr Glzrratlno at any '
[4 .
time was motivated to achieve any beneflt for hlmself. To the

contrary, he initiated his prosecution. At a time when he was

under no pressure from the police, he walked up to a police officer
and gave himself up. From that point on, he did nothing to try to
penefit himself, in the sense of trying to put a less culpable
gloss on the crime. .Everythinglthat he did thereafter was aimed'
at making himself look as bad'as possible, to assure his conviction
and execution.

It is not llkely, therefore, that this is the explanatlon for

the reversal of sequence. The much more likely explanatlon is that

Mr. Giarratano did not‘know, or remember, who was kllled flrst :so..l‘

he fllled in this fact by saying that Barbara was killed flrst when :
he talked to the Jacksonv1lle deputles. When confronted by the
Norfolk officers, who knew that Michelle was killed first, he
changed the sequence to conform to the facts they provided him.
Evidence developed by the Commonwealth durlng the course of trial

proceedlngs along‘w1th,ev1dence after'trial prov1des overwhelmlng“

support for thls explanatxon of Mr. Giarratano's.contradictoryibu-

. L
L -t [ e
*

accounts.'i

The Commonwealth s own psychlatrlc evaluatlon, 'whichf was . B

.o,

conducted. at Central State ‘Wlthln two weeks after the crime,

sequence of the murders as evidence that he had no memory for thls"

fact. As the Commonwealth's lead psychiatrist, Dr. Miller Ryans,
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fac+1f1ed at tr:al

' I wou;d ateribute Vit O (Hr.“Giarratanc’s
inability to get the sequence right] to the
combination of the drugs. Now, as I said, he
admitted to being high on cocaine and Dllaudld
and inferred that he was also a heavy user of
alcohol. Now, there is an entity called
RKorsakoff's syndrome in which a person has
peripheral neuropathy, loss of recent memory
and they confabulate.

[(Those who confabulate] are not doing it on
purpose but they simply can't remember, so they
will say this is what likely happened so tais
is what I'll say.

App. 426-427.

Dr. Ryans' finding has been confirmed and amplified in a
recent evaluation of Mr. Giarratano by two mental health experts
from England, Dr. James MacKelth and Dr. Gisli Gudjonsson. Dr.
MacKeith and Dr. Gudjonsson have won 1nternat10nal acclalm for
their pioneering work in evaluating the reliability of confessions.
They were invited to evaluate this question in Mr. Giarratano's

case because of its cbvious significance.

Over the course of several months, Dr. MacKeith and Dr..

Gudjonsson conducted a. far-reaching and lengthy evaluation of'the_cf

rellablllty cf Mr. Glarratano s confe551ons. They determlned that_ ‘

‘Mr. Glarratano s long hlstory of. drug abuse, along-'w1th the?ﬁi'f

'psychlatrlc dlsturbances such as depre551on whlch he suffered for .

many years, resulted in a serlouS'vulnerablllty to “suggestlblllty"’

- and. "confabulation.” ;Asgthey_expla;nedw. P
Suggestibility refers. to the extent to which
individuals can be misled by leading questions
and how they respond to interrogative Ppressure.

- Confabulation refers to problems in memery -

___Processing where individuals replace gaps 1n
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: their memory with imaginary experlences which .
L tney believe to-be true. T I is a process!. W
that operates outside awareness and should not
be confused with deliberate deception or

malingering.

App. 731. ‘
In concluding that Mr. Giarratano was vulnerable to.°

suggestibility and confabulation, Di'. MacKeith and Dr. Gudjonsson
took into account the dramatic improvement in Mr. Giarratanc s’
mental and emotional functioning since 1979. That Mr. Gie@rfa.tano
still showed significant deficits in these areas provided strong
confirmation that his deficits at the time of the confessions were
worse than they are now. The methodology for their evaluation, the
data taken into account, and the reasoning they used to reached
their conclusions are all set . forth at length in the: sepé—fate_
reports of Dr. Maci{eith‘ ar;.;i Dr. Gudjonsson. See App. 679-752.
Their conclus:.ons are worth setting forth at length here, for they.
explain Mr. Giarratanc's vulnerabilities to suggestibility and
confabulation and demonstrate how those vulnerabilities could have
led to his‘inéoxi.si-stent reporfs about the crime. |

In spz.te of Mr Glarratano s 1mprovement since

- 1979, which seems to be related to regular
- meetings. “with - Marie Deans since 1983 and’

‘abstinence from.drugs and alcohol, he is still = . - L

- left 'with a ‘marked residual deficit in his -
memory processing. This deficit is subtle and
poss:.bly not ..immediately apparent without

" specific testlng. " I doubt very much that Mr. -
Giarratano is himself fully aware of it. My
.impression .is that Mr. Giarratano has very . . _.
little insight into how vulnerable he is to o
confabulation and incorporation of suggestions .
into his memory recollection.

One of Mr. Giarratano's vulnerabilities relates .
to an abnormal tendency to’ flll gaps J.n hls '
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o emory with confabulated materlal, that 1is,
2 AU inaginary - experd fences that he believes to be' !

tprge . Even for material that -he has reascnable

- memory .about he confabulates. This is

undoubtedly a problem which relates to how Mr.

Giarratano has in the past learned how to cope

with gaps in his memory. It is not possible

to say whether or not his tendency to

confabulate resulted from his extensive

substance abuse, but if it existed before then

the substance abuse 1is 1likely to have

exacerbated the condition very markedly.
Abstinence from substance abuse over a period-

cf several years is 1likely to have made him

less prone to confabulation, - even though he

is still left with very  substantial

vulnerability. ’

A related problem to the confabulation is Mr.
Giarratano's tendency to incorporate post-
event information into his memory recollection.
In particular, being asked specific question,
which he believes helps him to focus his mind
and improve his memory, markedly distorts his
subsequent recollection without his being aware.
of it. On the surface, Mr. Giarratano appears
to be quite resistant to suggestions. However,
his resistance to 'suggestions 1is quite
superf1c1al and he is far more suggestible then
is immediately apparent. His susceptibility
to suggestions 1is probably mediated by his
marked 1inability to detect discrepancies
between what he observes and what is suggested
to him.

App. 738-739. . . e A e

Together, the evaluatlons by Dr. Ryans and by Drs. MacKelth .

‘,and Gud}onsson establlsh that Mr Glarratano s contradlctory{gv~5'

versions of the crlme reflected his lack of knowledge, or memory,"

of those events, rather than an effort to portray hlmself'more:

. favorably.. .Dr.-RyanSL.findihg that Mr. Giarratano's contradictory.-. ..

versions reflected a lack of memory. 1is crucial. It was made
contemporaneously, at the time Mr. Giarratano was reportlng these
irwmatters. Further 1t reflected a judgment about the reason for the -
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cent tradictic ons. Dr, Rgans could.have concluded.that they reflected<

-

a manlpulatzve attempt to put h4mseit 1n a better alqnt, but he".f“

didn't. He thought they reflected an absence of memory. With this
fact established, the more recent findings by Drs. MacKeith and
Gudjonsson provide additional insight into why Mr. Giarratano
behaved as he did in talking with tl.e police.

vulnerable to confabulation, to "replac{ing] gaps in [his]
memory ... with imaginary experiences which [he] believe[d] to be.
true," App. 731 (report of Dr. Gudjonsson), Mr. Giarratano had a
confabulated memory for the crime when he walked up to Deputy Wells °
in the bus station. When he gave his confessions to the
Jacksonville deputies, who knew nothing about the crime independent
. of what.heAtold them, he thus could give a consistent account over .
several interviews. However, when the ©Norfolk officers
interrogated Mr.. Giarratano --.-utilizino their independent
knowledge that Michelle was sexually assaulted and killed first
-- Mr. Glarratano s additional vulnerability, suggestlblllty, came
into play as well. He abandoned the original version cf events and

assented to the Norfolk officers' version of the ¢rimé;'

u.Thereafter,,when Mr. Glarratano was’ commltted to Central Stateaiff

7Hosp1tal and left once agaln to provxde hls own account of thei”
offense, he reverted to his orlglnal versxon._ See App;“az, 84.
The dlscrepanc1es over- the course of his confe551ons, therefore;
" reflected his lack of memory for the events of thé ‘crime. - ﬁié N

confabulation of those events, lacklng any stable ‘base in actual

.recall, bent -to accommodate the Norfolk. officers' suggestion of - . .-

52



' eet.au.s v:l.en ilt. was il' Lma.,x p.,wt,ﬂcu il AP-214), col lecti .
Tha next step J.n analyz:.ng the rellab:.l:.ty of the confessxons
is to examine the congruence, or fit, between the details recounted
in the confessions and the physical ax"xd—-crime scene evidence. If
there is significant incongruence, the.t'h'eo'z_'y that Mr. Giarratano's
confessions were based on imagined, rather than remembered events,
is further confirmed. If, however, thete is congruence, this
theory may be called into question. '.Our:'analysis has revealed
significant incongruence. Mr. Giarratano was inaccurate with
respect to a number of details in the'No_r.f;olk confession:
1) He confessed ‘that he stra?:éled Michelle Kline with

his hands. App. 643. However, an independent review by Dr. John

Smialek, the Chief:Medical 'Examinei: for the State of Maryland, -of. - °

Dr.:_.' Faruk Presswalla s autopsy flndlngs establlshes that 1t is

unlikely that Mlchelle was strangled manually. See App. 756. The
complete absence of the hallmarks of manual strangulation --

"discreet bru:.s:.ng produced by the assailant' flngex:s ar_xd

pattern of lnjurles on the face and neck both externally and

- lnternally" wh:.ch was reported by Dr., Presswalla, led Dr. Smlalek

to conclude that the strangulatlon was most llkely accompllshed "by i .

a broad obje_ct Asui::h as a for'earm (a type of ‘chokehold'),"™ not by

the use of hands.®? Id:

2 In the field of forensic pathology, only two t{(pes of

homicidal strangulation are recognized, manual or "ligature.”
Strangulation by ligature is strangulation by anything other than

the hands, such as a rope, cord, or a chokehold of the. type .

”'Wdescrlbed by Dr. Smialek. See, e.g., W. Spitz, R. Fisher, eds.

83

s

’ flngernalls marks, among others"' ff ln comblnat:.on w:Lth "the B



T }.I U;ax.::a:.auo -.,:,,xf‘:see,d Lr\us., s l'u, LlF'd,Ill Barkara '
| klz.ne eta;.'ting to enter ‘the apartment he "waxted by the wall 1n
the living room." App. 644. As she unlocked the door and came
into the apartment, he tried to run past her, but "she started
screaming and I stabbed her." Id. Although the precise location
of the assault on Barbara Kline is not crystal clear from this
account, it seems that it took place in the hallway between the
1iving room and the door into the apartment. The account in no way
suggests that the stabbing of Barbara Kline took place in the
bathroom. Even if the stabbing started out in the hallway and
ended up in the bathroom, there would have been some blood in the

hallway. However, there was none. All of the crime scene evidence

pointed to.the entire assault upon Barbara Kline occurring in the - =

bathrooin, for all of the blood was there, except for what was

Medical Lega nvestigation of Death 328 (1980).

Examination of the autopsy report concerning the death of -

Michelle Kline. reveals that the initial fJ.ndJ_ngs of Dr Presswalla -

were the same as the findings on review by Dr. Smialek. In:.t:.ally,

. Dr.. Presswalla diagnosed the strangulation of Michelle as having. /- -

been accomplished by "partial ligature." 2App. 660. Thereafter,
following  the. lnten:ogat:.on of Mr. Giarratano. by the Norfolk

' "-offlcers,. in .which: Mr. 'Giarratano  said..the ‘strangulation. was.
accompllshed manually . ‘Dr: Presswalla ch.anged hIs dlag'nos:.s to read: i

"strangulation, either by partial l:Lgature with metal choker
necklace or manually." App. 662. There is nothing in the. au.topsy
report, 'such'as additional laboratory results or physical findings,

that would explain why the initial diagnosis ©f strangulation by’ '

partial 1ligature was <changed to include a diagnosis of

-strangulation - by partial ligature or manually. - The. only .known . .

intervening event that might have influenced this change was the

- confession of Mr. Giarratano. Accordingly, the initial- autopsy " .

findings in Virginia -- which have no cloud over their integrity -
- are consistent with the independent findings of Dr. Smialek,

further .confirming the lz.kelzhood that Michelle Kllne was not.
strangled manually. i : ‘
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y[o r?a.ked oa* o* thera see App. 647 :-";.fg *;;kjw ;:;;11~;ff{.7-

3) o Hr. Glarratano confessed to using a xltchen knlfe,:
approximately seven inches long, to kill Barbara Kline. App. 645.
However, none of the three stab wounds inflicted upon Barbara Kline
was deeper than three inches. App. 656. Given the force utilized
to inflict these wounds, it is likely that the wounds would have
been deeper if inflicted by a knife of the size described by Mr.
Giarratano; | A ' | | ' J |

4) Mr. Giarratano confessed that he threw the knife
with which he killed Barbara Kline into the yard adjacent to the
apartment house. App. 644. However, no knife was ever found in

that location or any other location.

5) .- In his confession, Mr. Giarratano indicated-that;h*-.

Mlchelle went 1nto the bedroom w1th him voluntarlly, and that hls
assault upon her began after they were in the bedroom. App. 643.
In contrast, the officers who investigated the crime scene noted

the presence of "drag marks " which indicated to them that -

Mlchelle Kllne had been forc1bly dragged 1nto the bedroom. prpi'- -

400.

5)' Mr Glarratano confessed that once ‘he- began thef'ﬂ
sexual assault upon Mlchelle, he pulled her clothes off and raped""'

her.  2pp. 64;,“;However, the.phys;cal.evldence'suggests-that,n¢p

Mlchelle had her clothlng on at the time that she dled. The
foren51c sc1entlst who testlfled for the state noted that there wvas '
a smell of urlne in Mlchelle Kline's underwear and pants. App.

668. The usual cause for this is the:emptying. of the bladder which
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.Q,..ﬂgv: at. the time o:t death. _ App. 759-760.'3 Horeover, "while there T

...

was ev1denre of sexual abuse, Lhe evidence le:L oouLL about‘whether..
the form of that abuse constituted rape. Dr. Presswalla's report
and testimony do not mention penile penetration, which is necessary
to a finding of rape in Virginia. The report of forensic evidence
expert Pat Wojtkiewicz indicates that what Dr. Presswalla found -
- the presence of spermatozoa, but the absence of semen, in
Michelle's vaglna - demonstrates only'that intercourse, consensual |
or otherwise, had taken place within 72 hours preceding death.
App. 759. Doubt about whether there was a rape was particularly
significant, for the finding of a rape made the murder of Michelle
Kline a capital felony instead of a life felony.

7) .. Mr. Giarratano confessed- ‘that. when he left -the
apartment after the nurders, he "locked the bottom door wj.th
Michelle's keys and'threwwthe.keys in the dumpster across the

street." App. 645. The crime scene facts, however, contradicted

the accuracy of this statement. When the landleord discovered the_..

bodles on February 5, 1979 he reported that the bottom door of the S

apartment was unlocked rather than locked.

: In lsolatlon, the 1ncon51stenc1es between these elements of-ﬁl'”

ME. Giarratanc's confe551on and the phy51cal and crlme. scene’f'"

. evidence may seemurnconsequentlalr -However, in context as partt . .

of a systematlc analy51s of the rellabillty of the confe551ons,
these lncon51stenc1es add con51derable welght to the v1ew that Mr. '

Glarratano s confeSSLons were based upon what he 1mag1ned rather

tham what he remembered. - -. .~ . | . ¢ ITwlon Tt a e ML
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As) W hare ebowﬂr; hen one. seaxcbes fmr fact ?nown bV'!r~“>f5

-Giarfatano 1ndependent of any prompting by the police, which only'i
+he killer could have known, ocne finds that there are no such
facts. Further, when one examines the two major factual
inconsistencies between the confessions to the Jacksonville
deputies and the confession to the Norfolk officers, all of the
available ev1dence establishes that Mr. Giarratano had no knowledge
on his own that Michelle Kline was raped, that he had no knowledge
on his own that Michelle Kline was killed first, and that he
obtained knowledge of these facts and adopted them as his own
during the course of the interrogation by the Norfolk officers.
In this context, the additicnal inconsistencies between Mr.
Giatratano's- Norfolkv-confession and the crime. scene- evidence
confirm that he was prov1ding details about the crime, nothgtom
recollection, but from what he imagined had taken place. o

Without a presumption of reliability, therefore, Mr.

Giarratano 's confeSSions cannot withstand critical scrutiny. From.;

any analytical perspective, unbiased analysis yields the same":. :

concluSion. no aspect of the confeSSions prOVides any assurance‘ ;

gthat they are statements of what Mr. Giarratano dld as distinctfffi'

from what he lmag'lHEd he did. There is nothing £o pull his

‘ConfESSlQnS out of - the quicksand of. doubt.

C. . The Evidence Apatt from the Confessions

*

In some cases in which a conviction rests upon a confession,

and-evidence later -shows the confession to have been. urireliable,
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may ‘be ev1dence of gullt apart from the confess;on whlch 1s 50::“.

substantial that there is still no reasonable doubt about guilt.
Mr. Giarratano's case is pot such a case.

Apart from his confession, the evidence of Mr. Giarratano's
guilt leaves far too.much doubt to sustain his conviction. The
presence of one flngerprlnt from‘ur: Glarratano in a bedrocom of the
apartment where no event related to the crime took place means
nothing. Since he 1lived with Barbara and Michelle Klire for
several weeks, one would expect to find his fingerprints anywhere
in the apartment. The presence of a single pubic hair similar to
his own 1is equally insignificant: That hair could not be
identified withvany certainty as hie, and there were many other~
pubic halrs on or near Mlchelle s body which were not ldentlfled
as either hls or Mlchelle S. : Further, as Pat ijtklewcz,:an
experienced forensic examiner for the State of Louisiana has

explained in reviewing this evidence one would expect, as with the

flngerprint to flnd such evidence anywhere in an apartment where S

ﬁr. Glarratano had llved. App. 758. : No other- Physlcal or'{"'

' testlmonlal ev1dence connected.Mr Glarratano to the sexual assault

' of Mlchelle Kllne.

. Flnally, the two spots of .0+ ‘blood on one of Mr. Glarratano s
boots plainly did not orlglnate from his walklng in the blood of
.Barbara Kllne,'as the Commonwealth may have trled to 1mp1y by
1ntroduc1ng'photographs ShOWng’blOOdY footprlnts leadlng away from

3arbara Kline's body. 'S ‘App..768-770 (affldaVlt af- June Browne
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art M:Lchelle Kllne dld have o+ blood the most common type, there Was_’?3

no evidence that she bled extermally from her vaginal laceratlons
or from any other injury in sufficient quantity to have accounted
for the bloeod on Mr. Giarratano's boot. Thus, for example, no
evidence of blcoody clothes, sheets, blankets -- in short any of the
materials that she naturally would have deposited blood on if she
hadlbieed externaily in any quantity ——'Qas introduced. 'Ih fact,
there was no such evidence. As Peter Mohrmann, the person whom the
police brought to the apartment to identify the bodies, recently
responded when asked by an investigator whether there was any blood
around Michelle Kline's body,
| - No, hot at.all, she was sprawled over the bed,. .
" her legs from the knee on was hanging down, so
uh, there was no blood. You would have spotted
it, I mean, white bed sheet and blood, no, you
would have spotted it.
App. 766.
Thus, the phy51cal and crime scene evidence was at least as

consistent w1th Mr. Glarratano s innocence as 1t was w1th hJ.s

'gUllt. The doubt about his’ gullt that arises from a cmatlcal.

examlnatlon of hlS confess:.ons is 1n no way allayed by that o

"ev1dence. ‘

D. - Evidence that Someone Else Committed the Murder: -

--In the course of reinvestigating. Mr.:Giarratana's case,.we .’ .

'~ have found a mumber of. facts which point to the possibility that

someone else other than Joe Glarratano murdered Barbara and o

- .Mlchelle Kllne. These facts are.not suff1c1ent to establlsh beyond
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: a reaconable daubt.that someone else oommltted the murder, but they———_
30 prchde Stlll more relntortement £l eehent Ak SARont . Mr o
Giarratano's guilt. |

We have learned that one of the items found in the Klines®
apartment was a driver's license belonging to a male other than Mr.
Giarratano. App. 67S. We do not know to whom that license
belongs, but we have conflrmed that such a license was found by the
offlcers lnvestigatlng the crime scene. See Interv1ew of Reporter
from Der Spiegel (German) Television with Bert Rohrer, spokesperson
for the Attorney General. During the pendency of Mr. Giarratano's
habeas corpus proceeding in the United States District Court for
the Eastern District of Virginia in 1987, we requested that the
court order the Conmonwealth.tO'produce this driver's license. The
court denled our request however. Our subsequent requests to the |
Attorney General that this ev1dence, along w1th other ev1dence not.
previously disclosed, be turned over to us, have been ignored.

The presenoe of another man's driver's 1icense in the Klines'.
apartment is’ s1gn1f1cant on ltS own and ‘also when consrdered in
'llght of the unldentlfled flngerprlnts and publc halrs that were

) .collected at the crme 'scene. o As. ‘we' . have noted twenty-one:'=

:flngerprlnts suff;C;ent for ldentlflcation were collected 1n the-'-'
apartment but only one was .1dent1f1ed as. -Mr. Glarratano s';i:f
flngerprlnt. We do not- know whether the other twenty flngerprlnts
"were ldentlfled as’ belonglng to Barbara or Mlchelle Kllne, for.
there was no testlmony about the other twenty flngerprlnts, and we

' §3V3~§°t-been,provided;laboratoryﬁreports.conoerning-the.attemgtSa35:;
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'ég-;dent;fv the other Lueuty *.ngexpxxnts. ~Howeve:( i thoﬂe ::~
flngerprlnts did not match the flngerprlnts of the Kllnes, they
might have been the fingerprints of another person, perhaps the
person Wwhose driver's 1icense was found in the apartment.
Similarly, six pubic hairs were collected from the crime which were
inconsistent with Mr. Giarratano's pubic hair. No pubic hairs were
collected from Barbara or Michelle Kline so we do not know whether
the unldentlfled publc hairs were con51stent w1th thelrs.- However,
as with the fingerprints, if they were not consistent with the
Klines' pubic hair, these unidentified hairs may have been
consistent with the pubic hair of the person whose driver's license

was found in the apartment.

Finally,‘Our investigation has identified a man who-may have .-...:

been the klller.. His hlstory of prev1ous sexual assaults and hls
relatlonshlp with Barbara Kline suggest that he is the klnd of
person who could well have killed éarhara Kline and raped and
killed her daughter.. Because our investigation into this personz

is contlnulng at the present we cannot dlsclose in thlS petltlon"

all of the detalls whlch have 51ngled this person out as a llkelyﬁ:h"

suspect. However, for the confldentlal use of the Governor s}°x§?

offlce, we have submltted under seal coples of the affldav1ts whlch-i”“'

.were-prov1ded to.the:federal courts, settlng,forth the 1nformatlon‘i‘a

known about thls person. See App. 774-783 (1n separate envelope)
leen the sen51t1ve and ongolng nature of the 1nvestlgatlon of thls

person, we ask that the Governor's offlce retaln thls lnformatlon

'unde:»seal?and;ngt'a}lowuitvto"be~publlcly;dlsclosed.sz'_;ﬂ:ﬁe.thﬂ S
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. s;- "Conclusion

2 é;r.theee reasone,-we believe that there is subetantial doubtﬁ.
-- at least reasonable doubt -- about Mr. Giarratano's guilt.
Further, we believe that any independent; even-handed examination
of the record in this matter will lead anyone to the same
conclusion. Our discussion of the doubt about Mr. Giarratano's
guilt has carefully taken into account the questions preViously
raised by the Attorney General in relation to this matter. .We are
open to, indeed we invite, further questioning and inquiry into
this matter by the Governor and his staff.’ We have nothing to
hide, we have distorted nothing, and we have tried to take into
account all the known facts. To our knoéledge, there are no facts
‘l.which aIlayithe'gnawing.concern that Joe Ciarratano did nat commitg;~*

" the crimes for which he has been convicted and sentenced to death.

PART TEREE:

Why The Courts Have Failed to Intervene
Despite the Emergence of Reasonable Doubt
Abont Joe Giarratano's Guilt

- - “.
- .

-In. the . face. of the doubt that oW eXists about Mr

: Giarratano l4s- gu‘ilt .one must uonder vhy the courts have not

_1ntervened and ordered @ new trial. 'I'he answer lies in. the.

insidious  effects of - Mr. Giarratano's mental and emoticnal .=

disabilities on: the entire .course of judicial proceedings in:his- " -

case, -and in the rigidity with which the courts have:viewed the.
_relatively recent and by their measure,. 1nexcusably late,
,,discovery of this matter. Because of rigidlty of their rules, the ;
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' cou. _uvn ‘ac 'f ‘1<-d’ 1_r.'. fr.::‘e nap -t the :cm'b a.’-mvt If"r. Gmrratano s
'case. how compromlsed and incompetent“he was at the-txme.of trlal f
hou difficult his incompetence was to appreciate until many years
later, and how this has created the risk that an innocent person
will be executed. Fortunately for the interests of justice, t.he
Gevernor is not ensnared by the same rules.

As we have noted throughout thls petltlon, at the tlme he was
tried and 'for some time thereafter, Mr. Giarratano suffered from
multiple, serious mental disabilities, many of which had their
genesis in the unrelenting abuse he suffered as a child. He
suffered from a mental illness called schizoaffective disorder,
which clouded 'his ability to perceive and think accurately about .
reality-. and - which vcaused~ periods of - profound depression;. -
characterlzed by feellngs of worthlessness, selffhatred,‘, and
suicidal thoughts and behav:Lor. App. 785-788. He su»ffered from

many years of drug abuse, which also compromised his ability to

percelve and thlnk accurately about reallty. Id. App. 792. He '

suffered fr‘m braln damage, whlch exacerbated ‘the effects of"—‘ ;

..

schlzoaffectlve dlsorder and drug abuse. App. 791-792. And"

-flnally, as” a result of one or’ more of these dlsorders or the i

..,~.

unrelentlng years of abuse and humzllatlon, he suffered from memory.

. 1mpa;rment, causing’ h.nn to be hlghly suggestlble and - prone to

confabulatlon. App. 731-740.
These dlsabllltles set up an :Ln51dlous process after M.r.

Glarratano learned that Barbara and Michelle Kl:.ne had been .

- murdered.’ Prometo thifiking-the worst ‘abdut hinelf,’he~came’ Lo,

c e
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- hel;eve that he had commltteo the murders. Not 4ware Lhat he had.f‘;;'

= -.

"n° memory of commlttlng the murders, he unconsclously fllled the =

void with a confabulated version of events and, again
unconsciously, embraced the suggestions of the police as to the
details. Driven by contempt for himseif for what he. believe he
had done, he did all he could to secure his demise. He tried to
commit sulclde several tlmes, he threatened violence to those who
tried to prevent hls su1c1de, he told of a past rlddled wlth_
violence, and he failed to contest his mother's false
characterization of him as a problem child who was violent, self-
pitying, and hateful toward those (like her) who tried to embraoe
him.

In retrospect, it ' is easy to see ‘that Mr. Giarratano was' . .

lncompetent to stand trlal. He had no ablllty to assist in hls o

defense. He was so lmmersed in the lmaglned horror of murderlng
the Klines that he precluded any real trial.

The contradlctlons in Mr. Giarratano' s various confess;ons,-

were apparent to everyone. Nonetheless because Mr Glarratano was.' U

so conv1nced of his own gullt he was psychologlcally unable to:f L

*'defend hlmself and he foreclosed any poss1b111ty that thetifff

'rellablllty of hls confessxons would be carefully scrutlnlzed or“'

':that the prosecut:.on would be requ:.red to . prove hls gu:.lt by L

ev1dence apart from hlS confe551ons. g As the record _amply

demonstrates, hls attorney sxmply assumed that Mr Glarratano was_

gullty, ]ust as dld everycne else, lncludlng Dr. Ryans and the )

Cpolice officersy tooo i e oot LTIl oy g e gt
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Thus. when ;.he ‘Ioz'tolk purice o"'ice:s were fac ed wrux t.ue TR

oo - -

nost fundanental contradlctlons between Mr. Giarratano s :Ln:.tlal
accounts to the Jacksonville deputies and what they knew about the
crime, they did not hesitate to structure the interrogation so that
the February 8 confession would conform to the major components of
the crime. In other contexts, such contradictions would have
raised suspxczon about the rella.b:.llty of the initial accounts and
hence, about the rel:Lab:LlJ.ty and gullt of the confessor, but not
here, so strong and convincing was Mr. Giarratano's belief in hJ.s
own guilt.

When these same fundamental contradictions surfaced again

during the Central State evaluation, Dr. Ryans accurately

attributed them to confabulation. .: Yet  this acknowledgment of : -

unrellablllty was 1gnored because all of the part1c1pants at the
trial assumed that Mr Glarratano was g'ullty of the kllllngs’
despite his difficulty in providing a consistent account of what
took place.A And flnally, because the confessions were assumed to .
be rellable, no effort was made to scrutlnlze the prosecutlon s.
'phys:Lcal ev:.dence for J.ts bearmg on the 1dent1ty of the Kllnes'

.klller.- Although that ev1dence falled completely to llnk Mr L

Glarratano to the comnuss:.on of the cr:.mes, thls was rrever of '-'.-'if,."

concern to- anyone. L
- | Mr. G:Larratano was SO - convinced of hls gullt and his

worthlessness that he portrayed hlmself - and allowed hls mothertv
'to portray him -- as the very kind of person whom one would expect

£o commit .ar:-crin.e 1ike tRisu-i o oo s sl L e i
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‘? Central State, Hr. Giarratano told br. Ryans that he was_
"'dete}mmea to klll hmself 'and that if an aide "tried to stop hm,
he would take [the aide] with him." App. 82. Further, he gave Dr.
Ryans a vivid history of his past violent behavior. For example,
he told Dr. Ryans that once when he was incarcerated in a state
prison in Florida, he was transferred from the prison to the
Unlver51ty of Florlda mental ward "because I was VLolent I tore
a bed out of a wall and beat down the wall and also beat the hell
out of a recurity officer." App. 82. He told Dr. Ryans that at
the time he was transferred to the University of»Florida mental
ward he was serving a five-year sentence for three counts‘of

aggravated assault of a palice officer with intent to kill. Id.

Mz Giarrataho's~mother,'Carol_Parise; willingly pickedlup theP,*-;-

brush to help palnt the portralt of her son s worthlessness  Ms,~
Parlse portrayed her son as a problem Chlld who bad always been
vioclent =-=- within his family, App. 803 ("he beat up on the twins
and his sxster constantly"), outside the home, -id. ("[h]e was
‘often aggre551ve wlth peers and frequentLy got 1nto fights"), and fﬂ

even durlng hospltallzatlons, App. 804 ("Mrs. Parlse related that~

‘throughOUt 1Ii:‘:f Joseph‘ _ suxcrde_' attempts and - shortigflf'

L g e
-

”hospltallzatlons, ‘he was always very v1oIent[ ] [s]he relates a.'

- story of hlm belng'strapped to. hospltal beds and rlpplng the straps-737

off and jumplng out of beds[ ] [s]he relates another story of hlm
belng ln stralght jackets and rlpplng hlmself out of them") ; Ms.

Parlse admitted that she occa51onally lost her patlence w1th Joe

and - abused hlm, App.:JGOB;”;but“ portrayed~<berseif"‘a5j“usuaxly*"’”f

E - - . vt et STe e s



: qupport:w and as always thexe for hm.,_,"through all cn: tJoe s;..-"

'v1o1ent outbreaks she vas the one that could always talk to him and B

calm him down and contrel him(;] [s]he relates that she was always
there with cops, paramedics, and Joseph trying to help iu which
ever way she could." App. 804. To emphasize her role of support
despite Joe's problematic character, she solicited letters of
support for herself attestlng to her long-sufferlng and patlent
outreach to her son, _g_ 807~ 814 =- even though the request whlch
ellc1ted these letters had been a request for letters about Joe.-
App. 616.°

Further, Ms. Parise first suggested a motiue that may have

pushed her son to commit the murders, a motive which had its.

genesis in her belief that Joe .was  inveterately hateful: add=£j

violent: .

She related to [the parole officer helping with

the presentence investigation] that she really

does believe that Joseph loves her dearly.

However he also hates her. She firmly believes

that when he killed this woman and child in

. Virginia, in his mind he was killing his mother -
and sister Nickie. She says it is a

- frightening thought to admit but she trulyfn ﬁfaﬁfaéih

) helleves it.

App..804.' Ms. Parlse s speculation thereafter galned promlnencegﬂ77

when, durlng the course of the evaluatlon of Mr Glarratano for the'“

”sentenCLng phase of the trlal by Dr.. Robert Showalter and hxs;ti

1o Ms, Parise's letters.of support, ironically, were provided. -

. by many of the other persons who had joined in her abuse of .Joe
over the years. - In recent years, a number of: these people have -
been convicted for their involvement in the activities of a major
drug cartel, as we documented in a Motion for Relief from Judgment,

"*Tflled Aprll 7 1989 1n g;g;;g;ggg_xé_g;gggglg;, No._83-185-N QE 1o

. va).

- . -~
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ceueaque pe ur..

Glarratano Was asxeo if he could have been._ B

"symbollcally klll:.ng hls mother and 51ster when he kllled the:- :

Klines.
626. Dr. MacKeith and Dr. Gudjonsson have recently demonstrated

that Mr. Giarratano's ratification of this theory was probably
nothing more than an example of his vulnerablllty to suggestlon,

but Ms. Parise's characterlzatlon of her son's "motlve“ for kllllng

‘the Kllnes nevertheless found 1ts way lnto the trlal w1th the

seeming agreement of Mr. Glarratano himself.
Finally, Ms. Parise capped off the portrait of her son_ as a
prototypical murderer hv assuring the court that the problem with

her son was simply bad character, not something more mitigating,

He said that he thought he could have been. See App. 625-

like”mentalhillness.or disability.: Mr. Giarratano informedhvarious=”

evaluators that he had been commltted for psychlatrlc treatment

during hlS adolescence. When the presentence report lnvestlgator

asked Ms. Parise for further details about this, Ms. Parise said’

"[s]he talked to (Joe's] psychlatrlst who told her that 'Joseph lS',

just an obese Chlld who feels sorry for hlmself.'" App. 80&.'“

As we: demonstrated in Part One of the Petltlon, su a, we now-nﬁ;x

know that every aspect of: the portralt of Mr. Glarratano palnted;-ﬁ"f

' by Mr Glarratano and hls mother was patently false. HoWever, Mrf

: Glarratano was so bent. upon self-destructlon that he embraced lt i:_

rather than contradlctlng it.
In retrospect therefore{ it' is easy to see that Mr

Giarratano's trlal was a non-trial. The only real trial that

JQCgurredainﬁhisfcase:wasfinzhisfprofoundly.dastnrbed;mlnda: Once.
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-he  had. beccme the “'deluded 1nsrrument of hxs cwn. conv1ctlon,—&——;,f>'

Y- C

Culombe V. Connect;ggt, 367 U S. 568 581-82 (1961) (quotlng 2
Hawkins, Pleas of the Crown 595 (8th ed. 1824)), everyone else
-- the police officers who interrogated him, the state hospital

psychiatrist, his mother, the prosecution, the defense attorney and
the court =-- merely ratified his own. conclusion. Because he was
mentally unable to defend hz.mself, all of the constitutional
safeguards de51gned to prevent thls from occurrlng ‘were nulllfled .

As 1n51d1ous as it was during his trial, Mr. Giarratano's
incompetence to stand trial has now been exposed. Indeed, it was
partially exposed in federal habeas corpus proceedings in 1985, and
became fully exposed by 1987. However, the courts failed to take
any'step&'to;rectiﬁy<Mr.VGiarratano's situatian. Despite thejz:
emergence of reasonable doubt about hls gullt and the revelatlon
of his lncompetence and hdw it operated to obscure doubt about hlS:
guilt and to conceal his humanity and virtues of Character, the
courts. have refused to 1ntervene must and require a new trial. The .
courts' refusal to 1ntervene must be understood for it should-'::
serve as a stlmulus for approprlate remedlal actlon by theif.
Govemor.‘ e e e

| The courts' refusal to intervene rests'prlmarlly on’ the v1ew7;:“
that Mr.AGlarratano has walved any clalm that he was trled when{?
1ncompetent. They have faulted him for not exposing. hlS
lncompetence earller in the jud1c1al process.. The facts underlylng-'

the courts' assessment of fault are as follows.

. Ihere was aanBQUIry,lnto,Mr-;GIarratano!s=competence-tefstandp-~~x



et

L

"_;r;aa_
'him; ” Shortly after he vas brought back to Norfolk from
Jacksonville, Mr. Giarratano noticed the blood on cne of his boots
and turned themlover to the dectives. Immediately thereafter, he
attempted suicide. As a result, he was committed to Central State
Hospital for evaluation by Dr. Ryans and his colieagues. Noting
that he felt a deep sense_of guilt for the crime, that he.was
depressed,‘aad that he might-codtinde to be suicidal, ér.'Ryans;.
nevertheless found Mr. Giarrata.ao competent.

Mr. Giarratano continued for some time thereafter to lbe

suicidal. He attempted suicide again at Central State and at the

Norfolk jail after his return from Central State. He rejected an.

t theWVe bncionino cf the CQmmnnwealth's nroserutlan Qﬁ‘l“*y'

offer of a plea bargain for a life‘sentence,:insisted.on going to s

trial assertlng an lnsanlty defense for whlch there was no_
ev1dent1ary support and at the conclu51on of the trial, asked the
judge to sentence him to death. For: K four years thereafter“--

durlng the course of his dlrect.appeal and state.habeas proceedrngS"

- he attempted su1c1de several more tlmes, was perlodlcally -

transferred.tc Central State, and on one occasion refused to pursue:

legal proceedlngs in- the face of an lmpendlng executlon date._ :

e

'Throughout thls perlod of tlme, he snffered the - halluc1natlons,tm“

delu51ons, amblvalence, and ‘withdrawal assoczated w1th.psychot1ci~1'

lllness.

Nearly a year after Mr Glarratano s - federal habeas corpus‘

proceeding was commenced, as a_result of 1ntensxve, sustained

“f"?thePépyfﬁrigGiarratano*sfmeﬁtal'health“begatho*improye;&*ésw&isf*if

.-
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san:.ty returnea, 1t beodme J.nc.reasrngiy appdze t tu Al awyers and' i

to.mental health profess:.,onals that Mr. Giarratano had. been very,. o

sick, far sicker than anyone had suspected during the trial and
post-trial period when he was so sufoidal. Moreover, it became.
increasingly apparent that Mr. Giarratano's illness had seriously
interfered with his defense at tria.l..- - As his illness waned,

matters whlch were cruczal to hls defense, whlch were prev1ously .
sealed away by the profound lack of 1ns1ght assoc1ated with hls‘
mental illness, gradually emerged. He was able to reveal the
sordid details of his tortured childhood, which he had adverted to
only in opaque generalities at trial'.;.: His humaneness and the
virtues of character which had been ooncealed by his suicidal
obsession during trialnemeroed,and flourished. As a result of
these revelations, ‘the process of investigation began vhich.
ultimately revealed the Qufcksand‘ of doubt about his guilt.

Following these revelations, Mr. Giarratano asserted the claim that

he was lncompetent to be tried.

| When Mr Glarratano returned to the state courts to raise hls_'n |

clalm of trlal 1ncompetence in a state habeas corpus proceedlng,.'
the Commonwealth argued that he had wa_lved hJ.s clalm by not
pursulng lt after 1t was flrst ralsed at tr:Lal° Mr Glarratano;f
‘responded by offerznq the reasons why he had not pursued the clalm.

of 1ncompetency at that tlme, profferlng ev1dence to show that the

_ full range and legal 51gn1f1cance of hls dlsabllltles had not been f

appreciated by anyone at- trlal or for scme time thereafter, that

| "théf‘_proiiiic‘c of. hisr'disabj;_liti'es}fr- ‘his profeund sense’ of: 'guilt and -

.. C i e



desire el gg,ﬁpux‘Vhbﬂ 'éf_“hai' ohc@urvd froﬁ 'mvrryone's ‘v1ew,'f:*"*:

includrhé'hfs:ovu; that his behav1or in relatlon to the charges'
against him was genuinely the product of dlsabilltyrrather than

choice; and that his incompetence was only clear in retrospect,

after he had regained an extracrdinary degree of mental health and
could revea; matters he could neither recognize nor reveal at
trlal. Notwlthstandlng his proffer, the state courts held that Mr._

Giarratano had walved his 1ncompetency clalm by falllng to pursue
it earlier. They did not hold a hearing and find that his
explanation for his failure to pursue the claim was somehow
lacking. They simply held that the claim was waived for failure
to raise it earlier.

The federal habeas courts respanded similarly, though they did"

‘not explicitly frame the issue as one of waiver. Instead, they ... )

said that they owed deference ¢to the original' pretrial
determination that Mr. Giarratanoc was competent. The underlying
ratzonale was . the same, however: notw1thstand1ng the evidence that,:

the pretrial competency determlnatlon had falled to apprec1ate the

-,.,.'.

full range of Mr. Glarratano s dzsabllltles, that hls dlsabllltles

had the effect of obscurlng hls incompetence, and that the passageﬁ””'ﬂ

P K o

of tlme and restoratlon of mental health had revealed. how?“_“-

.compromlsed_the.trnthflnd;ng process;had beeh at Mr.‘Glarratano sﬂ
trlal the federal courts were bound by the or1g1na1 trlal court

'determlnatlon of competency..

While policies that accord finality to state convictions can

W“‘$erVe‘wortthsoﬁietaifgoaISVEthelcourtslirigidfadherehce}tovthQSer“”*
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o”f"ies *nr Mr. G:J.arratano's case reveal the .Li.mlts ot sucxx

polrczes.

proper balance between the need for finality and the need to assure
that fairness is accorded an individual. The responsibility to
strike such a balance in Mr. Giarratano's case has passed to, and

now rests solely with, the Governor.

PART FOUR:
The Power of the Governor to Grant the
Relief Requested and the Necessity of Decing 8o

Throughout his childhood, forced to endure the unendurable,

Joe Giarratano was pushed to the rim of desolation and self-

destructiou. But he pers:.sted. On death row, he traveled a o
tortured path of 1ntrospectz.on and dJ.scovery, rejected a past'

filled with life's cruelest fates and most bitter circumscriptions;"

and ultimately came to recognize his own humanity and inherent self
worth. He liberated himself from the economic, physical and

emotional ravagement of the world he inherited to become a'sch'ol'ar_

The courts have faJ.Ied ‘in thls 1nstance to str:.ke the."

and mentor, '-inspiring-»those--whose lives he touched. - Must we: now. :l

accept th-e perverse 1rony that Joe G:Larratano ' struggled so.'

snuffed out when 1t has really just begun" This poss:.bz.lr.ty lS

more repugnant 1n llght of the facts before us today For, whlle

‘the execution-of-a .guilty .man.is lamentable,. the execution of .an-

innocent man is-obscene.

We know that Joe s confe551on of murder and rape 15 entlrely .

e T - '-.—'

,..‘

| unrela.able born of angulsh allenatlon and self-loathlng- _ We know._.-

PR
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that hls trxal was. unconscronablj urler anu lLS examlnatlcn uf tue Lo

.evxdence wholly superfzczal. We know that not a sxngle plece of"fu’

lndependent evzdence connects Joe to the crime. We know that both
his past and present character, when properly perceived,.and all
the evidence available to us, in fact, point to his innocence.
Yet, Joe Giarratano rinds himself but days away from execution.

It will be said that numerous appellate courts have con51dered
his. s;tuatlon, applled the law, and allowed to contlnue hls
seemingly lnexorable march to the electric chalr. Does not the
collective judgment of these jurists establish his guilt beyond
reasonable doubt?

It does not. ' A .

.Eor,.these-courts,nby their own rules, were precluded from.a . ..
reexamination, or more prec1se1y a proper examlnatlon (sxnce none
has yet occurred) of the facts surroundlng the murder of Barbara'

Kline and the rape and murder of Michelle Kline. 1Instead, each

court of appeal before which Jce! s case has appeared merely has .

upheld the state s procedural rlght to deny a full and complete’*

con51derat1on of the ev1dence. '

Is Joe Glarratano then Lnexorably ensnared by the visc:Ld" N

-

"strands of ‘a 3ud1c1al splder web" Is our legal system so myoplc

. 1n 1ts focus, so mallgnant in its appllcatlon that Joe-Glarratano*sfl -

11fe is demanded in sacrlflce to our adherence to legallsm over
]ustlce‘> 18 hlS flnal epltaph to .read "Here lles Joseph
Glarratano, a good man, procedurally defaulted“’ | :

gcg?heuﬁQunders ofkourademocracy;‘the;framers of. our federal.and -
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state constltutlons,. vere sdgacicus encuga LQ aJuLQ ‘sa ca a Lesult.,-

They were presczent enough to predlct c1rcumstances, though}

unforeseeable in specific, in which our legal system would fail to
produce a just outcome. To avoid the application of such unfair
and unacceptable consequences, they created a court of last resort.

And that court, Governor, is you.

In rejectlng monarchy and authorltarlanlsm for democracy and

republlcanlsm our foundlng fathers created a system comprlsed of '

an intricate des;gn of checks and balances, of advice and consent,
of rule by law not man. Governance by consesus. However, they
carved out one significant exception. In regard to the

dispensation of criminal sanctions, the denlal of lndlvldual‘

ﬁreedom or in the_ultimate,:the state s taklng a human life,. they-;'

recognized that no. system, regardless of 1its complexity or -

1ngenu1ty was suff1c1ent to safeguard such essential llbertles.

Consequently they placed their trust in the final judgment of a
single person, the Chief Executive of the State. They put. their
faith in'him, in hlS ablllty to recognlze systemic 1nadequac1es,%“
Jto 1dent1fy 1nequ1table ‘verdlcts, to percelve the fallure oft'f

vprocedural protectlons and to look beyond them. They vested 1n thEﬁi:-3“

Chlef executlve extraordlnary power'to rlght the wrongs to prov1de

) equlty, to render justn.ce. .

As the United States Supreme Court explalned in Eg Parte

Grossman, 267 U S 87 120-121 (1925)

Executlve clemency exlsts to afford
relief from undue harshness or
o c-v - . . ... evident mistake.in.the -operation or-

S . ..enforcement of the criminal law.

T. . _75 R e -‘ L " . N LT e
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'"_*he administration of. 3usficecbv the. . o0

".courts - is " not. always - wise = or ﬂ"ffw}fﬂﬂietif;~l

certainly considerate of
circumstances which may properly
mitigate quilt. To afford a remedy,
it has always been thought essential
in popular governments, as well as
in monarchies, to vest in some other
authority than the courts the power
to ameliorate or avoid particular
criminal judgments. It is a check
entrusted to the executive for
spec1al cases. :

The Code of Vlrglnla prov1des"

In accordance‘wlth the provision of Section 12
Article V of the Constitution of Virginia, the
power to ‘commute capital punishment and to
grant pardons or reprieves is vested in the
Governor.

Code of_VirginiaVChapte;‘lz Section 53.1-229 (1988).

This graﬁtfof authority, which:gives_the Governo;‘of Virgiﬁié'
the powef :to ‘grant executive clemency, including pardo'n-s eric_i.,-
commutation .cf capital .éunishment, .has remained eseentieliy
unchanged since its adoption in the 1870 Virginia Constitution.?.

The authorlty is fully dlscretlonary and exercisable w1thout

the aPProbatlon of the General Assembly’3 or the courts.* Executlve:'bl

clemency is lnherently a matter of grace thereby bestow1ng upon a

T A E. Howérd, Coggegta;ie§‘oﬁ ;gé gcnstitugion of Vi:ginigiif-5
_542 (1974) - o — A . . & :

I at 672

¢ Note, matter of Life and Death: Due Process otection

in Capital Clemency. Proceedings, 90 Yale L.J. .889,.892. (1981) .-

(citing Spinkellink v. Wainwright, 578 F.2d 582, 618 [5th :Cir.

1978], cert denied, 440 U.S. 976 [“clemency dec151on discretionary

and 'not the bu51ness of judges'™]; Sullivan v. Askew, 348 So. 24
312, 315 (Fla.], cert. denied 434 U.S. 878 [1977] [“Leglslature and -
-Judiciary: prohlblted from- encroachlng on’ executive Clemency -

. powers“]),_ s T e L : RIS e . Sl e
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Governor ornbd 2
Rln whlch he Wlll dlspense it..'Consequently, the Governor.may'
utilize any information which he chooses in order to make his
decision, cite any reason as the basis for his decision to grant
clemency,.and craft any relief which he finds to be appropriate

under the clrcumstances of any individual case. See, e.qg.,

Executive Papers of the Secretarv of the Commonwealth at the

@rzmr in GAV*sinc the ﬂ)emencyp aud fhe.manner -

.Vlrgrnla State Archlves, House and Senate Documents for the years

1900-1990.

The Supreme Court has recognized the value of executive

~

clemency to our system of capital punishment. The Court in Gregg

V. Georqias‘noted that a system without executive clemency "would

- be-totally alien to our notion of criminal justice" andﬂdeclined

to hold the dlscretlon 1nherent 1n clemency power to v1olate the

standards set forth in zg;g_g -
Given the breath of your power, it is clear, Governor,.that_

you have a wide variety of options which you may consider in

dev1$1ng an approprlate remedy 1n the case of Joseph Glarratano.‘

Unfortunately, it is beyond your purv1ew to unllaterally grant the = .

5'one remedy Joe Glarratano truly de51res, a new trlal. If you couldf'

perm1551bly offer such relief, our appllcatlon for 1t would havef'“”'

~reached -your - desk long ago.- However, the lnstltutlon'of a-new';"'

trial can only come about by order of the court whlch would arise

A 5 428 U.S. 153, 199 and 200 n.50 (1976) ("Nothmg in-any of
our .cases suggests that the decision to grant an 1nd1v1dua1 mercy
v101ates the Constltutlon")

C o . . SR S
. ’ - I

Egrman V. Georgla, 408 U s. 238 (1972)
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el“&er rrom an. ddmlssrﬂw of £ ult hV'*h r t rfey ;enwral (wh;ch~—

ﬁshe has explzc;tly refused) or a notlon on our part, Due to the5‘ -

compounding of procedural default rule in successive habeas corpus
petition and the fact that coram nobis is unavailable in Virginia

as a remedy in this circumstance we are virtually prohibited from

obtaining such writ.

Consequently, we propose a course of actlon (developed through

rigorous research and consultatlon Vlth legal scholars throughout"

the country) through which you might employ your clemency powers
to bend an otherwise unbendable system>to shape a just result.

Based upon all you now know about the man, the circumstances of his

background and hls conv1ctlon, and his inability to obtain proper'

review’ otherwlse, werurge you to issue aucondltlonal pardon-to;z--~r

Joseph Glarratano, condltlonlng that grant of rellef upon*

(a) The State's right to commence reprosecutlon of Mr :

Giarratano within ninety (90) days of the issuance of
the pardon, and

(b) Mr. Giarratano's voluntary waiver of all federal and

. State protections he possesses against exposure tokdouble D

jtopardy 1f such a reprosecutlon occurs.

[y

Whlle lt 1s uncertaln whether reprosecutlon Would occur, what .

v'fls certaln is that elther the instltutron of a new: trial or: the?ﬂ"fi}

1

pardonlng of a. condemned man 1s unequlvocalry more:. just than the’.f*

executlon of an lnnocent man, or one’ whose gullt has not properly-

. been. established.. - :,:A .

Thus-far;-in'discussing‘the pardon'power we have focused

B on what 1s known as an absolute pardon.” An absolute pardon glves

~ . "cs.d

'fthe-grantee hlS freedom 1n an uncondrtxonal manner.. There are
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P;;chfi'ggﬁrvpr .Maf ﬂr no* grant freedom absolvfelv, hvt rather .
offer more llmlted.relxef condltloned on the grantee acceptlng some ,,.za
restriction of freedom. This exercise of the executive clemency

power is known as the conditional pardon.

conditional pardon has traditionally been used as integral to
the dlspensatlon of clemency by the Chlef Executive or Monarch.
Accordlng to Engllsh common law scholar Blackstone-

The Klng extends hls mercy upon what terms he

pleases; and may annex to his bounty a

condition either precedent or subsequent, on

performance whereof the validity of the pardon

will depend . . . ' .
Blackstone Commentarjes, Book at 401 (Cooley, 4th ed. 1899).

The President_of the United States derives his conditional,
pardon power from tne,broad_mandate set. forth in Article II of tne‘égﬂ
Constitution. The Court made this clear in Hoffa v. Saxbe, 378 F{'
Supp. 1221, 1234. (D.D.C. 1974): "We think that the hlstory and
nature of the pardoning power has always contemplated the type of
broad discretion which would permlt the repository of the power to
dev1se and attach lawful condltlons to its clemency and to off‘r
':the same to the clemency appllcant. See also Schlck v, Reed, 418
' U.S: 256 (19747 T L S P

el oLl e, - - PERSAR “ T e

The most common exerclses of pardon power are those we have

rlcome to know as. parole and commutatlon. They are actually forms

of conditional pardon. "For example, a governor or pardon board
'may offer lmmedlate release to a convxct in exchange for h:.s

w1lllngness to remaln w1th1n a specxflc area, report to a parole

'L;tofficer, 1limit hls'assoclatlons,;etCr;.or,a.condemned,man{may;have ek

- e . 4
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F ,Ius life. pm:ear‘ i |
of execttion. - E g:g R §'zb' 378 F. Supp. ot 1232,

Indeed the conditions governors have dev1sed are remarkably

varied. A short list includes: that the grantee will (1) not use

intoxicating llquors, A;;__;__LiagggJ 48 Iowa 264, (---): (2) be
under the superv151on of the pardon and parole board, Re McKXinnev,
32 Del. 434, 138 A. 649 (_______), (3) remain on good behavior
land in observance of the penal code, HA§;é1 v;.Mount, 195 éaé 813,‘
20 S.E.zd 69 (---—). (4) pay the expense of his trial, People

): (5) pay a fine,

v. Marsh, 125 Mich. 410, 84 N.W. 472 (

Harrell v. Mount at ———=; ('6.) pay restitution to the

gover:nment,m Bradford v. U.S., 47 ct. cl. 141 (1911): (7) leave

. -the state or county where the crime occurred, Com v. Haggerty, .-
3(1869) 4 Brewst. (?a ) 326; Cacherdi v. Rhodes, 560 F. Supp. 1010
(S.D. Ohio 1982) ;7 or (8) spend the duratlon of a sentence in a city

jail rather than the state penitentiary, Lee v. Murphy, 63 Va. 789

( ) or be confined to a mental hosp-ital. Ex Parte Davenp___x;;

Tex. Crim. Rep. -, 7 S. W.2d 589 (1927).

'.fi't'hn'T to a..;ep? 2-iife se ntm 8. in lJ.eu:'.I -

R - See Interview: with Miss Martha Bell Conway, Secretaty" ot
-the Commonwealth. in Richmond, Virginia,. Feh. 20,.1969 cgited .in. 26~.-'“.._-_‘-.-;.

ash:mgt_:on and Lee Law gev1ew at 312.-

8-' See.also. Conway 1nterv1ew, c;tgg ;_.__ 26 Washln@on ang g e

Law'Rev1ew at 312.

: ? See also. Conway J.nterV1ew, cited in_ 26 wishlng;t_on and Lee = .
Law Rev:.ew at 312. .

19 See also Conditional pardon to Curtis Adams in List of

“ Pardons, Commutatlons, Reprleves And Other Forms of Clemency, Va.
- 8.~ Doc.. No;2 at: 6 (1966)- Q;, gg in. 26 asha.ggg en gnd. Lee ‘La.w-
Bgil_ey at 312. . ‘
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Ar_dxam;nuelou o Lrusaal 1nd crvat.v~.co du :cns precedent_:ii. B

'and subsequent for the grantlng of a pardon, demonstrates thef"

genius of placing in a single person, the Chlef Executive, the
final opportunity to produce justice as he sees fit.r For he can
tailor a remedy.which is totally specific to the situation. .He can
do so without the burdensome bureaucracy of the legislature or the
parame-ers of precedent which inhibit the jud1c1ary.

- AS the ﬁg;ig court lnstructs us, ‘ a

Indeed the lack of precedent regarding similar
condition tells us very little about the nature
of the pardoning power itself inasmuch as the
lack of precedent can Jjust as easily be
explained by the fact that the unique
circumstances of plaintiff Hoffa's case are
unlikely to have ever before presented
" themselves. In any event we can not decide the
. broad issue presented here on the basis af the..
lack of a similar condition in past practice,
for to make lack of precedent a ground for
attacking a condition would forever prevent
the President from shaping the conditions of
his pardon or commutation to meet the precise
exigencies of the clemency applicant.

Hoffa v. Saxbe, 378 F. Supp. 1232, n.37.

In keeping'with this tradition,'the Vlrglnla Constltutlonrw'

bestows upon the Governor almost unllmlted authorlty in creatlng'

" requlrements for condltlonal pardons. (Parenthetlcally, we'wculd‘

-

-llke to p01nt out that Vlrglnla governors have demonstrated thelr X

overwhelmlng endorsement of. condltional pardon versus absolute -

pardon. Accordlng to a 1969 Washlngton and Lee Law Rev1ew (26
" Wash. and Lee, at 34) 76 percent.of all pardons granted by Vlrglnla

Governors are condltlonal 'in nature ) Moreover, 51nce 1872 when

the 'Virginia Constitution was modified .to reflect its current.. -

VR
. v
.



. langudge._

‘ conditions the Governor'may require of the grantee of a conditional -’

pardon are that the conditions not be "immoral, illegal or

impossible of performance.™ Wilbornm v. Saunders Va. , 195

s.E. 723, 725 (1938)."
Joe Giarratano is petitioning you to grant him a conditional
pardon, conditioning this relief upon:

'(a}'zThe Commonwealth's right to commence reprosecution
of Mr. Giarratano within ninety (90) days of the
issuance of the pardon, and

(b) His voluntary waiver of all federal and state
protections he possesses against exposure to double
jeopardy if such a reprosecution occurs.

We will now examine the propriety of this request in light of

_the test  enunciated. by the Virginia:Supreme Court,on‘wi;bogg;

supra. Specifically, does the condition set forth above require”

Mr. Giarratano to perform an act which is " (1) immoral, .(2)

illegal, or (3) impossible"?

Obviously we can dismiss the impossibility issue since. Mr..

Giarratano has already tendered his waiver.

Morality is a subject best dealt w1th by philosophers or~

' clerics.~-However,-it would-seem that one would-be hardrpressedutoﬁ}‘

",

argued that the condition, leaVing the state, placed on his parole

ST Other 'states have Similar standards for adjudicatinq the o
validity of..a conditional pardon. see Cacherdi v. Rheodes, 560 F. - .- -
Supp. 1010, 1013 (S.D. Ohio 1982). In Cacherdi, ‘the- plaintiff”

tne ouly 1lm;t4°ioas rever plaaﬁd ll tht type of_gif_h-

.was beyond . the scope.of executive power in Ohio. In finding that ...

" ‘this claim was without substance, the court applied a test'f
analogous to the test applied by the Wilborm court: "A.condition.

of commutation decreed by the governor will ordinarily ndt be

_invalidated by the state courts unless it is found to be illegal

:ulmpOSSlble of-performance:or contrary to public‘policy gherd;
AN Rhgdeg 560 F. Supp at- 1013. S

. .. . “. - o~
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argu o
'to spare him from death, and afford hzm the opportunlty to obtazn :

a new trial and his treedom if he is found not guilty or if the
state fails to reprosecute.
We turn then to our final prerequisite under the Wilborn test.

Is the waiver of double jeopardy protections illegal? Clearly,

e tnat Hr. oxaﬁatanu“' regueat. is- un..ural sihce it ls desrgned.'-.ji» ‘

uch an act vzolates no Vlrglnla statute. Consequently, any clalm _

"of lllegallty would turn on a constltutlonal prohlbltlon.
Condltlonal pardons[ by nature, infringe on cons:itutional

rights. Cacherdi v. Rhodes, supra, (right to travel); Hoffa v.

Saxbe, 378 F. Supp. 1221 (D.D.C. 1974) (right of association):

People V. Mason, 488 P. 2d 630, --cal---, ---cal--- ( ). (freedom,",y

PR TR .

from unreasonable ‘search and‘'seizure).
Consider, for example, the common condition of requiring the .

grantee to leave the jurisdiction _n exchange for a pardon. In
Virginia, this practice has been accepted and frequently used by

its governors. 26 Washlggz Lge law Review at 312, c;tlng LlSt.

of Pardons, Commutatlons and Other Forms of Clemency, Va. S. Doc.;?

No. 2 at 6 (1968), Pardons of Clarence Wllllams (no return to.

._iicounty) and Curtis Adams (no return to state) Undoubtedly, au"ngf'

return“ condltlon on‘ pardon infrlnges. on a number oi‘ fd

constltutlonal grantees, ‘including the right of a c1tlzen to travel'“'

from state to state and freedom of assoglat;on.12

L - R Y . .. - CAr L et .o . . N
- * . N . P

The common

In Cacherd; v. Rhodes, supra, the court con51dered'whether
waiver of the rights of travel and association can be a valid

12

' “condition ' in exchange ‘for “commutation ..releasing.: ‘grantee -from- "7

-lncarceratlon.- In acgg; ; plalntlff was conv1cted in 1971 of-
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thread that constltutionally permlts wvaiver of these, and otherf;_27*

rlghts,

protections. The grantee, therefore, has allowed the infringement
of his rights in exchange for a benefit.

It is apparent from the many examples of the permissible
waivers of constitutional rights cited above that any assertion
that the waiver of double jeopardy rights is 1llegal would requlrei

one to establlsh that double jeopardy protections fall lnto a class

numerous charges and sentenced to a term of 20-50 years
imprisonment. In 1979, the Ohio Parole Board recommended that the
governor of Ohio commute Plaintiff's sentence to a term of 12-50
years, thus making plaintiff eligible for immediate parole. Before
action was taken on the recommendation, plaintiff wrote the
governor indicating that he would leave the state if released. 1In

is that the grantee has consented to be Strlpped of hlSZ:‘A

1980, the governor commuted plaintiff's sentence as. recommended... . - .-

with the condition that plaintiff not return to Ohioc until the
maximum term of his sentence had run. Plaintiff accepted the
condition in writing. He was released and took up residence in
Indiana. Cacherd1 v. Rhodes at .

Elght weeks later plaintiff applied to the Ohio Parcle Board
for permission to return to the state so that.he could spend the
Thanksgiving and Christmas holidays with his fiancee. The: Parole
Board denied this request. Plaintiff filed suit asking that ‘the
condition be nullified. Id. at 1011-1013. Plaintiff's objection -

- to the conditional commutation included that the condition violated. ... - ..

his individual rights of association, freedom from cruel and
n,unusual punlshment travel and hzs rlght to due process. . g

- The - state argued that pIaintlff -could: not - clalm thesef‘,f&;{

constltutlonal rlghts ‘because.” he had validly waived = their
" protections by signing the commutation and parole agreement. ' Id.-
at 1016. - .Clearly ' ackriowledging <that -a' "no return"  clause '
implicates a number of important constitutional guarantees, the
court nonetheless held against plaintiff finding that he had "no

.inherent constitutional right to be conditionally released before .. -...

the explratlon of a validly imposed sentence." Id. at 1015.
Moreover, "once released on parole, a convict may not be entitled
to the full range of rights accrued by other citizens .and. the
- government may impose upon the parolee certain conditions of

‘liberty which-would . be unconstztutlonal if. appllad to- ordlnary§+'“-

._1ndlv1duals. - Id..
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k2

.Tights so unusual and extraordinary that thev caqg he wa1Ved. e

| Fortunately there is a SIgnlflcant'bOdY Of case law, incluch.ng"'.'“'-~ .

a recently decided United States Supreme Court decision, which
expressly holds that the constitutional gquarantee against double
jeopardy can be waived.

In U.S. Broce, 488 U.S. ___'_, 102 L.Ed.2d. 927 (1989) the
Supreme Court noted that “our lntervenlng dec;sxon in B;cketts V.

Adamson, 483 v.s. 1, . 97 L.Ed.Zd. 1, 107 s. Ct 2860 (1987),

made clear that the protection against double jeopardy is subject
to waiver." Similarly, in Hoffer v. Morrow, 797 F.2d 348, 350
(7th Cir. 1986), the court explained "You can waive the defense of
double jeopardy like other constitutional defenses." See also,

: Hoffefv-‘Saxbe,.B?SQF;~Suppu at 124oﬁ:(finding that while.Mrgf

Hoffa's Fifth .Ahendment guarantees were infringed, it was :a;‘ N

permissible exercise of executive power in that Mr. Hoffa also
agreed and benefited from the conditional commutation).

Clearly then, there is ample authority for the proposition

B -Ih'goffa V. Sexbe, former Teamster President, Jlumyﬁdefaf"

challenged .the terms "of a conditional commutatlon that was

operational 'in his . early release from federal prison. Hoffa’ was it
orlglnally sentenced to a-term of 13 years in prison.  Mr. ‘Hoffa's - ::

term was commuted to six and one half years allow1ng him to be -

released early. ' As.a condition to the commutation, Mr. Hoffa was
. required "not to engage in- direct or indirect management of any -~

labor organizations prior to March 6, 1980. Hoffa v. Saxbe, 378
F Supp at 1221. . .

After hls release pursuant to the commutatlon. ‘Mr. Hoffa.~'
“challenged the condition claiming that it “unlawfully irfringes on" - -
his First Amendment rights of speech and association, amounts to
additional punishment and a bill of attalnder, as well as.

~contraven1ng the double jeopardy clause, - all_-in-violation:.of::the - - '~
'Flfth Amendment ) 378 F..Supp. at 1225-. T
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'that a dererxdant posses:.es taa rlqa 6 walve 'deible jeopardy © .

protectlon.

However, even without such precedent, one may easily perceive

the illogic of a system which would allow the waiver of rights of

travel, and free association and disallow waiver of double jeopardy

protection. Such rights as the right to travel and to associate
affect the day to day existence of every individual in the nation
while double jeopardy touches only previously tried criminal
defendants. |

It 1is apparent thereforé that the three pronged test in
Wilborn, supra 1is unmistakably satisfied. The condition in

question is "not immoral, illegal or impessible.™

The Public Interest

As the Governor of the Commonwealth of Virginia, you have the
duty not only to protect the rights of the individual, but also to
safegquard the best interests of society at 1large. . Every

gubernatorlal act sends a signal to each. constltuent.

What message is put forth by grantlng the conditional pardon

Mr Glarratano seeks’
. Let us examine the potentlal results of the pardon. he
requests.
(1) he Commonwea etries Mr. Giarratano and he is found
not gquilty. Then Governor, you will have saved the life of an
innocent man.

(2) The State retries Mr. Gjar_ atano and_heris found quilty.
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' In tm.s case, you wx,Ll have px;otect..u Lhe essen :Lal Lbnatj:tu‘cxon
4‘ right to a fair tr:Lal. You wlll have done ‘this w:.th no ;—__‘5 ot
publ:.c safety. For Mr. Giarratano is willing to remain
incarcerated during the time period subsequent to the grant of
conditional pardon and the conclusicri of the new trial.

Since Virginia history is replete with instances where
governors have conditicnelly pardoned individuals who thereby have
obtavi.ned their iﬁmediate release, it has expfessed its willinéness
to risk their participation 1n society at large to serve the
overall purpose of equal justice. We are consequently in an a
fortiori situation relative to the typical situation. The
conditional pardon requested by Mr. Giarratano requires no such
risk. .- s ool . |

(3) The prosecution in'its iscretion, declines to rec Mr.
Giarratano. This will establish the .fa.ct that the orig.inal.
prosecution was fatally flawed and never should have occurred.
Far, there was no ev:.dence that was avallable for the Commonwealth
at the orlglnal trlal wh:.ch would not be avallable at a retrlal

P

except perhaps, fcr Mr. G:Larratano s wholly unrellable and

"confabulated confess;on. j No wz.tnesses have dled or otherw:.se e

0t -y - e 7.*...

| fallen beyond the reach of the prosecutlon. " No DNA ev:.dence has
excéeded its- shel.f. 1;fe.~ Theu'. .case, but for’ .t.he-‘above c:.ted.,
exceptlon, rema:.ns lntact |

. If the Commonwealth 1s unable to reprosecute., due to lack of
evidence, Mr. Glarratano will not have the opportunity to establish

- his innocence.''However; you-will have prevented the executien-and’
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'.‘urth 'lgaarﬂ B4y txuu vy-aﬂ luaiv;dLa mhuze gLLAL nas nuL ueeu'.-s
prcperly establlshed.beycnd reasonable doubt ‘in‘a fault-free trial. -
Any of the three potentlal outcomes will serve the cause of

justice with no risk to the people of Virginia.

Consequently, we urge you to conditionally pardon Mr.

Giarratano

Respectfully submitted,

- JUIJIUS L. CHAMBERS
RICHARD H. BURR
99 Hudson Street, 16th Floor .
New York, New York 10013
(212) 219-1990
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